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EDITORIAL
The King’s Student Law Review (KSLR) and Trinity College Law Review (TCLR) are
proud to launch this special edition on constitutional law. Established in 2013, the partnership
between our journals encourages collaborative legal scholarship and provides an academic
platform for students to publish their work.
Due to recent political and legal events, constitutional law has risen to the forefront of global
attention. A few of these milestones include the United Kingdom’s exit from the European Union,
the rights of asylum seekers in the Irish direct provision system, and other constitutional
decisions taken by both the British and Irish Supreme Courts. At a time of great interest in these
timely issues, this joint edition facilitates a student response to pertinent issues.
In this edition’s first article, Cian Henry argues that the constraints placed on the political
branches under the Irish Constitution are not rigid and are, instead, largely fluid and dependent
on the attitudes of the judiciary themselves towards their proper role within the constitutional
order.
In the second article, Alex Powell explores the justiciability of the prerogative power of
prorogation, and specifically the implications of the recent Miller/Cherry judgment. Alex contends
that the outcome of the case is consistent with precedent, and emphasises the importance of the
fundamental principle of Parliamentary sovereignty.
In the third article, Conall Towe critiques the use of constituent power theory as a justification for
the inability to amend (or the enshrinement of) certain constitutional provisions. Conall offers a
rebuttal of recent legal scholarship defending the viability of constituent power theory and
presents a conclusion to what he identifies as its 'central problem.'
Last but not least, in this edition’s fourth article, Samantha Tancredi offers insight into Nigeria’s
unique legal system, which combines secular and religious law. By adopting historical and sociolegal perspectives, Samantha explains the current dilemmas facing Nigeria’s constitution and its
pluralist legal system.
We would like to thank the authors for their excellent contributions, and our affiliated
departments - the Dickson Poon School of Law and the Trinity School of Law - for their continued
support. Finally, we are greatly indebted to our contributors and our editors for the time and
effort they have invested in this ambitious project.

Nazanin Aslani

Celia Reynolds
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The Common Law, the Constitution, and Judicial Self-Identity:
Constitutional Rights Adjudication in Ireland
Cian Henry1
Introduction
One of the strengths and – paradoxically, at the same time - the weaknesses of the
Constitution was that in the terminology of the 19th century English political scientist,
Bagehot, the ‘efficient’ part of the Constitution has the potential to effect too radical a change
in the structure of our legal system. This is why I contend that as they gradually realised this
in the subsequent decades some of the judiciary have baulked at what has been asked of them.
Most of them were instinctively happier with the traditional common law method:
incremental, bit by bit change, driven often by pragmatic, fact specific and result orientated
considerations. This, in musical terms, is what might be termed the C Major approach:
conventional, pragmatic, appealing, less technically challenging.
By contrast, the efficient part of the Constitution... requires a quite different mind-set, namely,
to judge the existing law by reference to a set of inherently generalised principles, (‘due course
of law’, ‘inviolability of the dwelling’, ‘defend and vindicate’, ‘personal rights’ etc), together
with the ultimate power to strike down that law in the event that it did not measure up to
these constitutional standards. And there is clear evidence that the judiciary are
uncomfortable - even unhappy - if they are required to give full effect to the wording of the
Constitution because they privately understand that the logical corollary of doing just this
would bring about too radical a break with the established world of the common law which
many consider to be the true bedrock of our legal system. 2
In the above-quoted passages, Gerard Hogan, a former judge of the Irish Court of Appeal,
draws a distinction between two modes of thinking about constitutional law. On the one hand,
one can imagine that constitutional law exists within, and therefore is conditioned and
constrained by, the traditional common law model which has formed the basis of the Irish
legal system since colonisation by the British Empire. The common law is said to be processfocused; it supposes no grand narratives, but instead allows judges to incrementally modify
and clarify the law as they react to the concrete cases before them. Accordingly, judges shall
attempt to do justice with respect to the Constitution in the cases which come before them,
but constitutional cases shall be subject to the same rules as any other legal case. On the other
1

LLB graduate, Trinity College Dublin; LLM candidate, Harvard Law School. This paper was written
in June 2019.
2 Gerard Hogan, ‘Harkening to the Tristan Chords: The Constitution at 80’ Constitution at 80
Conference, University of Limerick (11 November 2017) 1-2.
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hand, Hogan posits that the Constitution demands an entirely different view of our
constitutional order, in which judges are charged with actively realising a vision for society
as reflected in the Constitution. In this view, the enforcement of constitutional rights shall be
of a supreme value, and so judges should not be as deferential as the common law suggests,
but instead play an active role in ensuring the constitutional compliance of the other organs,
and thus attempt to realise the substantive justice which the Constitution promises.
In this paper, I draw on this distinction. I do not wish to suppose that one or the other is the
better view. Instead, my objective is to show that both views persist and co-exist within the
way that Irish judges think about their role within the Irish constitutional order. The reason
this is significant is that, as I will argue, the boundaries of the power of Irish courts are rather
fluid and largely determined by the courts’ view of what their proper role is, despite
supposedly rigid concepts such as ‘the separation of powers.’ In forming that view, I suggest
that judges are torn between the two ways of thinking about constitutional law. Often, they
are inclined to contain constitutional law within what they see as the logic of the common law.
On other occasions, we will see that the prospect of that restrictive approach allowing
persistent breaches of constitutional rights leads them to diverge from the classic common law
method.
The paper proceeds as follows. In Part 1, I provide a short introduction to Irish constitutional
law. I explain that in practice there is generally a bipartite division of state power in the Irish
constitutional order between the political branches (executive and legislative) and the courts
(the judicial power). I focus on the constraints which the courts place on the political branches
under the Constitution and examine the (scarce) textual provisions which relate to the exercise
of this review power. In Parts 2 and 3 , I advance two propositions with respect to this power
of constitutional review. First, I argue that the outer boundaries of this power are not rigidly
defined by the Constitution but instead are fluid, dependent largely on the attitudes of the
judiciary themselves about their proper role within a constitutional order. Second, I contend
that the attitudes adopted by Irish courts are influenced by, and torn between, the two
competing legal traditions and modes of thinking that I have outlined above: the common law
method and the constitutional imperative. I make these arguments in the context of a
deconstructionist analysis of Irish courts’ approach to two areas of constitutional law that
forms the centre of this piece: in Part 2, constitutional standing rules, and in Part 3, the (non-)
enforcement of socio-economic rights. In Part 4, I conclude that when faced with constitutional
rights litigation Irish judges are driven by the two competing rationales I have described. In
practice, they will pick and choose elements of each in fact-specific cases, striking
compromises by which they attempt to do justice to both the common law and the
constitutional imperative, as fits their overall interpretation of the role of courts under the
Constitution.
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1. Constitutional Review in Ireland
The Irish Constitution (Bunreacht na hÉireann) divides state power into three parts, 3 with each
part assigned to a particular organ of the state – executive power to the government,4
legislative power to the parliament (the Oireachtas), 5 and judicial power to the courts.6 Yet
since the enactment of the Constitution in 1937, the separation of powers has been in practice
not tripartite, but bipartite. 7 The reason for this is that the government is dominant over the
legislature, by reason of the political party ‘whip’ system. Typically, when a general election
occurs, either one party wins an outright majority of seats in the parliament or it builds a
coalition which has such a majority. Then, members of the government parties are in practice
obliged to vote with the party, lest their membership be terminated. In this way, the
government can pass legislation through the parliament virtually without constraint (save, of
course, for political constraints on what they might do), and so the executive and legislative
branches are in practice fused as one.8
Under the Constitution, the Courts are empowered to directly review the exercise of executive
power,9 and administrative power through the procedure of judicial review.10 Furthermore,
and perhaps most significantly, Irish courts have the power to review the constitutionality of
legislation. Article 34 of the Constitution provides that justice shall be administered in courts
established by law. In Ireland, there is no specialist constitutional court, but instead the
Superior Courts – the High Court, the Court of Appeal, and the Supreme Court – are
Article 6, Bunreacht na hÉireann.
Article 28.2.
5 Article 15.2.1.
6 Article 34.1.
7 For a fuller account of this argument see Oran Doyle, The Constitution of Ireland: A Contextual Analysis
(Hart Publishing 2018) 19-20. Following a general election in 2016, in an unusual turn of events, the
political party which had won the most seats was unable to form a coalition majority and so they
instead entered a minority government with a ‘confidence and supply’ agreement with the second
largest party. As a result of this electoral quirk, perhaps for the first time in Irish history, our
separation of powers approximates a tripartite structure, with the minority government reliant on the
votes and support of their political rivals and the latter being empowered to pull the plug at any
moment. Nonetheless, it should be understood that this division between government and legislature
is the exception rather than the rule. It is generally the case that the government dominates the
legislature, and accordingly it is the judicial power which places the greatest legal and constitutional
restraint on the government’s exercise of state power. See ibid 21.
8 This is not to diminish the importance of the Oireachtas - among other things, opposition parties can
effectively use their seats to draw popular attention to political issues and put pressure on the
government to accept their solutions. However, it nonetheless does not act as independently from the
government as one might imagine from a plain reading of the Constitution.
9 The courts may interfere with the exercise of executive power where it is in ‘clear disregard’ of its
duties under the Constitution. See Boland v An Taoiseach [1975] 108 ILTR. 13.
10 By way of judicial review courts may interfere with administrative decisions where there is a flaw
with the procedure by which the decision-maker arrived at their decision, however they are in
principle not entitled to interrogate the substance of the decision, which is viewed as solely within the
discretion of the decision-maker.
3
4
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empowered to decide on constitutional matters. Their power to review legislation arises first
as a result of Article 15.4 which states that the parliament shall not enact any law that is
repugnant to the Constitution, and that any such law would be, but to the extent of its
repugnancy, invalid. By Article 34.4, the task of determining the validity or otherwise of laws
with respect to the Constitution is assigned to the Superior Courts. The courts have
interpreted this mandate to mean that unconstitutional laws, or provisions thereof, are ultra
vires the legislature, and should be declared void ab initio by the courts.11 Accordingly, it is a
matter of well-established law that Irish courts have the power of strong form, as opposed to
weak form, judicial review.12
So, it is clear that under the Constitution the courts are empowered to strike down legislation,
and, albeit in rare circumstances, invalidate executive actions. However, beyond this, the
Constitution does not provide much guidance on how these powers should be exercised. The
Constitution does provide for a separation of powers between the organs, however, as I argue
below, this only invites further debate as to what the boundaries between the powers ought
to be. How have Irish courts determined the boundaries of the judicial power? What is their
conception of the proper separation of powers? And what are the ideological influences acting
on judges arriving at these conclusions? I shall describe the interpretations courts have given
to these boundaries and attempt an explanation of how they have come about through the
prism of two areas of substantive law: first, the standing rules which the courts have fashioned
to regulate their intake of constitutional review cases; and second, the judicial disagreement
over the enforceability of socio-economic rights.
2. Standing
As a matter of well-established tradition, two doctrines govern the eligibility of persons to
take a legal claim alleging the unconstitutionality of legislation in Ireland. First, the doctrine
of locus standi requires that a plaintiff must in some way be personally prejudiced by the
provision. The burden for a prospective plaintiff is to demonstrate an ‘injury or prejudice
which he has either suffered or is in imminent danger of suffering’ as a consequence of the
impugned provision.13 It appears that the plaintiff must have a ‘special interest’ in the
proceedings, as a result of a distinct prejudice to him over and above whatever prejudice
might exist towards the population generally.14 Second, relatedly, the principle of jus tertii
states that a plaintiff is limited to reliance on his own rights, and is thus precluded from
relying upon arguments which invoke the rights of hypothetical third parties. So, for example,
an unmarried gay man challenging a law criminalising homosexuality could not invoke a

See, for example, Murphy v Attorney General [1982] IR 237, 309.
I am using here the terminology described by Mark Tushnet. See: Mark Tushnet, Weak Courts,
Strong Rights: Judicial Review and Social Welfare Rights in Comparative Constitutional Law (Princeton
University Press 2008) chapter 2.
13 Cahill v Sutton [1980] IR 269, 284.
14 State (Sheehan) v Government of Ireland [1988] ILRM 437.
11
12
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right to marital privacy – he was restricted to rights which he himself enjoyed.15 These two
rules, locus standi and jus tertii, may be seen as two sides of the same coin, operating in a
complementary fashion with the ultimate aim of limiting justiciable claims to those connected
to a concrete and particularised injury. Hereinafter I refer to them collectively as the rules of
standing.
The first thing to observe about these rules is that, notwithstanding that they have a profound
effect on the number of persons who are empowered to challenge the constitutionality of
legislation, they have no textual basis in the Constitution. In fact, all that the Constitution
states is that unconstitutional laws shall be invalid,16 with the task of determining such validity
or invalidity explicitly assigned to the courts.17 No express mention is made of a limitation on
who might raise such an issue.
Nonetheless, the Irish courts in their case-law have developed standing rules which limit the
scope of constitutional cases they can hear. The point here is not to criticise this development,
indeed, anyone who has the slightest acquaintance with the day-to-day operation of courts
will be acutely aware of the need to regulate their intake of cases in the interest of, among
other things, judicial economy.18 Moreover, it could be said that, reading the Constitution as
a whole, the reservation of the legislative power to the Oireachtas precludes the courts from
embarking upon legal issues entirely in the abstract. In the absence of any standing rules, the
courts would be empowered, apropos of nothing, to scrutinise any law that was passed and
strike it down if it did not fit with their interpretation of the Constitution. In so doing they
would be exercising a power practically indistinguishable from the power to legislate, in a
manner that would likely violate any understanding of the constitutional separation of
powers.
The point I wish to make is that the extent to which Irish courts apply standing rules depends
not on the text of the Constitution or indeed on any other external law or principle, but on the
courts’ attitudes regarding what is required by the separation of powers. The separation of
powers is not a definitive, self-executing value, but one which may be subject to many
interpretations. By its plain words, it requires that certain powers are reserved to certain
organs of the state. But of course, the boundaries of these powers are fluid and open to contest,
and indeed, as they are written into the Constitution, they are open to judicial interpretation.
In other words, to a great extent, the limitation on the judicial power comes from within. The
judiciary take a view as to their own proper role within the constitutional order, and this view

Norris v Attorney General [1984] IR 36, 58.
Article 15.4.2, Bunreacht na hÉireann.
17 Article 34.3.2.
18 See the comments of O’Higgins CJ in Cahill v Sutton [1980] IR269, 277 that the courts must not
become ‘the happy hunting ground of the busybody and the crank’.
15
16
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becomes expressed through, inter alia, the strictness or otherwise of standing rules. And so,
the scope of the judicial power may be seen as a matter of judicial self-perception.
The next question is: what drives the views of judges about what is required by the separation
of powers? What are the ideologies which influence their perception of their own proper role
in reviewing legislation? In the case of standing rules, I would suggest that the traditional
rules I have described, which emphasise the need for a distinct, personal prejudice to the
plaintiff, reflect an ideology associated with the common law. According to the model of
common law adjudication, the law develops as judges are called upon to resolve disputes.
However, they are only empowered to act upon certain kinds of disputes – those which are
legal in character. As has been observed by Sunstein, disputes which are typically considered
judicially cognisable at common law are those which have the form and character of a private
law dispute, meaning that they are grounded upon a concrete and particularised injury.19 Irish
constitutional standing rules, especially through their insistence upon injuries of an
essentially private law character, represent an attempt to impose this form of common law
thinking on constitutional law cases. In essence, such rules ensure that the courts will only
embark upon considering the constitutionality of legislation where there is a dispute which is
concrete, individualised and bipolar, that being the form best known to the private law roots
of the common law.20
I have elsewhere argued that the application of such rules in a constitutional context is a site
of tension between the common law and constitutional law traditions.21 Where legislation is
said to violate the Constitution, the injury claimed is often of a different character entirely
than that known to the common law. First, legislation, unlike the actions of private
individuals, is likely to affect people in a generalised, undifferentiated way.22 Consider briefly
that environmental legislation is undoubtedly of great significance to a great many people;
however, its effects are often difficult to individualise because the legislation affects everyone
in general rather than someone in particular.23 Similarly, legislation may have probabilistic or
uncertain effects.24 Where a law aims to reduce the risk of injury to large numbers of people,
as much modern regulation does, the effects of altered enforcement for one person are
‘unavoidably speculative’.25

Cass R Sunstein, ‘Standing and the Privatization of Public Law’ (1988) 88 Colum LR 1432, 1447.
ibid 1436.
21 Cian Henry, ‘Standing on Thin Ice: Standing Rules and Public Interest Litigation in Ireland and the
United States’ (2018) 21(1) Trinity College Law Review 315.
22 David Feldman, ‘The Human Rights Act 1998 and constitutional principles’ (1999) 19 J Legal Stud.
165.
23 Oran Doyle, Constitutional Law: Texts, Cases and Materials (Dublin, Clarus Press 2008) 435.
24 Daniel J Meltzer, ‘Deterring Constitutional Violations by Law Enforcement Officials: Plaintiffs and
Defendants as Private Attorneys General’ (1988) 88 Colum LR 304.
25 Sunstein (n 19) 1458.
19
20
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If one approaches this from the common law perspective that I have described, such disputes
fall outside the scope of justiciability and accordingly do not require resolution by the courts.
My point here is not to criticise this approach, but merely to observe that, if instead, one thinks
about the problem from the perspective of the constitutional law tradition, one might reach
another conclusion. If one sees the objective of the judicial power not as the resolution of
concrete and particular disputes, but as the enforcement of constitutional rights, then the rules
must be altered such that the constitutional breaches are prevented. As it happens, Irish courts
appear to have, in some cases, accepted this constitutional enforcement rationale, and
accordingly they have developed exceptions to the traditional standing rules. First, the
Supreme Court has ruled that where a legal issue affects the whole constitutional and political
structure of the society in which the plaintiff lives, he may be permitted to take a case
notwithstanding that there is no special prejudice to him arising from the legislation.26 Second,
the Court has also found that a surrogate applicant acting bona fide may be permitted to
challenge legislation on behalf of persons who are not in a position to themselves bring suit,
although that exception may be more limited to its own facts.27 More recently, in Mohan v
Ireland, the Supreme Court found that a male member of a political party and prospective
election candidate was entitled to challenge legislation which provided that public funding
for parties would be cut if they failed to meet certain gender quotas for election candidates. 28
In doing so the Court overturned the judgment of the High Court, upheld by the Court of
Appeal, which had essentially held that the mooted harm to the plaintiff was too indirect, the
plaintiff having failed to prove that, ‘in the absence of a coercive statutory candidate gender
quota, the party would not have sought to implement a candidate gender quota at all. 29 In
other words, the alleged injurious effect of the legislation on the plaintiff relied on
intermediating actions by the political party, which had to be, and had not been, proven to
result from the legislation. In his judgment for the Supreme Court, O’Donnell J quoted the
authors of Kelly: The Irish Constitution (5th ed, Bloomsbury Professional, 2018) to the effect that
the standard of proof required by the High Court ‘would be impossible to prove given the
complexity of the factors involved’.30
Using my framework, this judgment confirms that some relaxation of standing rules is
appropriate to incorporate forms of injury which are more probabilistic and indirect, and
therefore fall slightly outside a common law conception of injury as concrete and
particularised. It may be suggested that this move is a motivated by a discomfort with the
notion that legislative provisions may evade constitutional review by reason that their effects

Crotty v An Taoiseach [1987] 93 ILR 480.
Society for the Protection of the Unborn Child v Coogan [1989] IR 734. In this case, an anti-abortion
interest group was permitted to bring suit to assert the rights of unborn children, who, obviously,
could not do so themselves.
28 Mohan v Ireland [2019] IESC 18.
29 Mohan v Ireland [2016] IEHC 35, [75].
30 Mohan v Ireland [2019] IESC 18, [37].
26
27

11

on individuals, though palpable, are somewhat indirect. Similarly, it is my submission that
the development of the above two exceptions by the courts shows their unease with a pure
common law approach, insofar as that would protect constitutionally suspect behaviour from
judicial scrutiny where it did not amount to a distinct and concrete breach of individual
rights.31 However, these exceptions embrace only in a limited way the constitutional
enforcement rationale, in cases which meet a threshold level of public importance. It should
be emphasised that the general approach of the Irish courts to constitutional standing rules
has been shaped by a certain, widely shared conception of the common law, which
emphasises that courts’ jurisdiction to determine disputes is best reserved to cases where
plaintiffs are injured in discrete, concrete and particularised ways, with only limited
exceptions introduced to blunt the sharp edges of that system.
3. Socio-Economic Rights
In Ireland, it is a matter of settled law that socio-economic rights do not form part of the
personal rights of the citizen protected in Article 40.3 of the Constitution.32 This issue was
discussed in several judgments of the Supreme Court in the seminal case of TD v Minister for
Education.33 In that case the Court was called upon to uphold a mandatory order directing the
Minister to implement his policy to build a particular child detention centre. This order had
been made by the High Court consequent on the constitutional right of children to positive
State intervention where their parents had failed, with the detention centre being the
necessary intervention in that case. By a majority, the Court overturned the mandatory order,
holding that it was contrary to the separation of powers. Notwithstanding that the Court was
limited to assessing the particular mandatory order before it, the various judgments
addressed the more general issue of whether and in what circumstances a court could enjoin
another branch of government to enforce socio-economic rights, having regard to differing
conceptions of separations of powers. This discussion is illustrative for our purposes.
In the leading majority judgment, it has been suggested that Hardiman J took the view that
the separation of powers was a ‘superordinate constitutional value, capable of trumping any
other constitutional concern’.34 Moreover, in his view it was a precisely delineated
constitutional doctrine, which created a clear-cut, rigid and non-porous division of powers
between the three organs of government. Hardiman J argued that while the Constitution
provided for certain checks and balances, this does not suggest that ‘a court, or any other
organ of government, can strike its own balance, in a particular case, as to how the separation
of powers is to be observed’.35 However, as Doyle has convincingly argued, there is an issue
with this logic – if the separation of powers is a constitutional value, then it falls for
Henry (n 21) 333.
Hogan et al, Kelly: The Irish Constitution (5th ed., Bloomsbury Professional, 2018) 1775.
33 TD v Minister for Education [2001] IESC 101.
34 Doyle (n 23) 363.
35 TD v Minister for Education [2001] 4 I.R. 259, 368.
31
32
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interpretation by the courts.36 In fact, when faced with a breach of constitutional rights, a court
must in one way or another interpret what the Constitution requires the separation of powers
to mean. Indeed, that is the very task which Hardiman J himself had been engaged in. Thus,
it seems that the court must have some role in determining how the separation of powers
should be observed.
Insofar as the majority’s interpretation of the Constitution is that it does not vest any organ
with a residual power to exercise the powers of another organ where it feels that that organ
was exercising its powers unconstitutionally, they must be correct: the Constitution reserves
certain powers for certain organs. However, this conception is not very meaningful if we do
not have a strong understanding of what is included within each power. And, it is notable
that the Constitution is silent when it comes to defining what falls within the judicial power
as against, say, the legislative. When considered this way, it becomes clear that the
constitutional separation of powers is not an exhaustive, self-executing doctrine, as the
boundaries between powers are not so clear-cut, but instead are open and contestable. It is
perhaps telling that Hardiman J cannot provide a comprehensive account of what is entailed
by, say, the judicial power as opposed to any other. Further, it surely undermines this rigid
account of the separation of powers that there are explicit socio-economic rights in the
Constitution; it is, at the least, not clear from the constitutional text that the enforcement of
these rights is beyond the judicial power.
Indeed, it seems to me that a great part of the interpretive task with which the courts are
charged is determining what might be included within the rather uncertain and fluid
boundaries of each power. So understood, the real question before the Supreme Court in TD
was whether a court issuing a mandatory order to enforce socio-economic constitutional
rights is exercising a power that is properly within ‘the judicial’. On this question, I suggest,
the Constitution cannot provide a clear answer. Instead, again, courts must take a view as to
what is within the judicial realm, and, by extension, what is the role of courts in our
democracy. None of this is to say that Hardiman J’s conclusion that socio-economic rights fall
outside the judicial power is necessarily an unmeritorious one – it is merely to say that his
view is not the only one available under the Constitution, and that in reality his view depends
less on the textual provisions and more on his overall (again, perhaps worthy) view on the
proper boundaries of the judicial power. Accordingly, I would conclude that the contours of
the separation of powers as between the judicial and political branches do not follow
inexorably from the text of the Constitution, but instead depend largely on judicial attitudes
concerning the types of decisions that courts should make.37

Doyle (n 23) 365.
Before leaving behind the text to consider the judicial attitudes at play, I should acknowledge one
objection to my argument, which would re-assert the impact of constitutional text on this
jurisprudence. This objection would have it that the express non-justiciability of the directive
principles of social policy contained in Article 45 of the Constitution has influenced the courts in their
36
37
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One attitude in particular that permeated the majority judgments was that there is a
distinction to be drawn between commutative justice, which is concerned with relationships
arising from the dealings between individuals, and distributive justice, which deals with the
claims by individuals against a political authority in respect of the distribution of common
goods and burdens.38 The idea here is that judges should only act upon decisions of the former
kind, with distributive matters left as the reserve of the political branches of government.
This is a distinction which receives little support from the Constitution; indeed it is striking
that Irish courts have in other contexts enforced constitutional rights which clearly involve
resource implications, such as the right to criminal legal aid.39 Nonetheless, the reliance placed
on it reveals what I suggest is the true divide between judges, which is a disagreement about
the type of decisions they think proper for the courts to make. On the one hand, some judges
are loathe to engage upon decisions which have far-reaching consequences beyond the case
before them, such as those which involve the re-allocation of resources. As argued by David
Gwynn Morgan:
The focus of a court is naturally upon the individual litigants who are before it. The
contest between the plaintiff (sometimes carefully selected, just because s/he amounts
to an especially hard case) and the defendant before the court is not designed to bring
out the general context and ramifications of the decision. Thus shrouded from the
court's gaze are the different circumstances of persons not before the court; the pros
and cons of alternative choices to the measure whose constitutionality is at issue; and
the knock-on effects of any court case. Yet these matters are the very stuff of socioeconomic policy-making.40
I argue that this approach is likely to be adopted by judges who more strongly adhere to the
logic of traditional common law thinking. It is in keeping with the common law tradition,
which is understood to prize adjudication which is pragmatic, fact-specific and incremental,
that more complex and wide-ranging inquiries, as will often be required in respect of the
enforcement of socio-economic rights, are eschewed. Moreover, as earlier observed, the
reluctance to recognise socio-economic rights. Indeed, it is true that this argument was briefly implied
in the judgment of Murphy J in TD when he stated that the non-justiciability caveat in respect of
Article 45 ‘might be regarded as an ingenious method of ensuring that social justice should be
achieved while excluding the judiciary from any role in the attainment of that objective’ (TD v
Minister for Education [2001] 4 IR 259, 317). However, it is my contention that the discussion in each of
the majority judgments, including that of Murphy J, was almost entirely focused on the doctrine of
separation of powers, which was claimed as the driving force preventing courts from making an
order of the kind under appeal.
38 This distinction was identified by Costello J in O’Reilly v Limerick Corporation [1989] I.L.R.M. 181,
194. It was approved by Hardiman and Murray JJ in their judgments in TD.
39 Gerry Whyte, ‘A Tale of Two Cases – Divergent Approaches of the Irish Supreme Court to
Distributive Justice’ 32(1) Dublin University Law Journal 365, 378.
40 David Gwynn Morgan, A Judgment Too Far? Judicial Activism and the Constitution (Cork University
Press, 2001) 63.
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common law is largely based on a private law model, and thus is associated with and
considered to most easily accommodate cases between individuals. In this context it is
perhaps unsurprising that, understood this way, it may be seen as hostile to the idea that
judicial decisions could or should generate more general consequences for society, rather than
merely resolving the dispute before them. According to this common law inspired view, this
is simply not a realm which the law should intrude upon – even if the price to pay is the
enforcement of constitutional compliance, it is best left to the political branches of
government.41 My argument here is consonant with the contention of David Kenny that an
ideology of liberal judicial conservatism, or Burkean incrementalism, persists within the Irish
judiciary.42 This paper develops that insight by suggesting that the ideology of this part of the
judiciary is often justified by reference to a particular, popular theory and history of the
common law: that it exhibits the enduring wisdom of incremental, facts-limited, case-by-case
adjudication and, more generally, change. The idea here is not that the common law has a
clear and essential ideological content that mandates a non-interventionist approach to
constitutional rights adjudication, but that a particular reading of common law values and
understandings dovetails with, and provides legal-conceptual justification for, that approach
as it is espoused within the Irish judiciary.43
On the other side, judges who are less wedded to this common law tradition, and prize the
enforcement of constitutional rights even where it means departing from that tradition, are
more likely to also embrace expansive understandings of the judicial power which include the
enforcement of socio-economic rights. If not so bound to the idea that constitutional cases
should resemble those traditionally associated with the common law, it is more plausible that
a judge will come to the conclusion, as did Denham J in TD, that a mandatory order of the
kind under appeal could be allowed. In her judgment, Denham J stressed that ‘the court has
the power and indeed the duty and responsibility to uphold the Constitution and vindicate
constitutional rights’.44 Whereas judges who view incrementalism as a crucial value emerging
from the common law may see that value as one which should condition and constrain their
consideration of constitutional rights issue, this constraint may not arise so powerfully for
judges who do not share this emphasis. In the absence of it, judges may feel it is within their
legitimate role to be more interventionist in the vindication of constitutional rights. To these

For an excellent general rendition of this argument, see Jonathan Sumption, ‘Law’s Expanding
Empire’ Reith Lectures (21 May 2019).
42 David Kenny, ‘Merit, Diversity, and Interpretative Communities: the (non-party) politics of judicial
appointments and constitutional adjudication’ in Cahillane et al, Judges, Politics and the Irish
Constitution (Manchester University Press, 2017) 136, 142.
43 The image implied in my argument is that of an ‘interpretive community’ of judges and lawyers
who come to read the history, lessons and virtues of the common law in a homogeneous way. See
Fish, Is There a Text in this Class? (Harvard University Press, 1980) for discussion of the concept of
interpretive communities as originated in literary theory.
44 TD v Minister for Education [2001] 4 IR 259, 307.
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judges, constitutional rights demand enforcement, and accordingly ought to be enforced even
where this involves disputes and decisions which are alien to the mould of the common law.
This rights enforcement rationale comes out strongly in the judgment of Denham J, who
repeatedly emphasises the imperative that the courts take action against breaches of
constitutional rights. While the departure from common law conceptions of adjudication that
this may entail is doubtless not taken lightly by those more wedded to the constitutional
imperative, we can sense a different prioritising – in particular, that sometimes the process
needs to be abandoned in order to remedy a constitutional breach, and substantively realise
the constitutional vision, as they interpret it. Such a form of reasoning is palpable in the
judgment of Denham J in TD, where the minority judge argued that the separation of powers
was more porous and allowing of judicial intervention than had been suggested by Hardiman
J, and that a mandatory order to enforce a socio-economic rights guarantee could sometimes
be justified on the grounds that constitutional rights may otherwise be ‘set at nought’.45 It is
my contention that this judgment once more illustrates the thesis of this paper: that judges’
views on the proper role of courts in constitutional adjudication, drawing on their assessments
of the values to be drawn from common law and constitutional traditions, influence them to
express a particular conception of the separation of powers, which is then said to justify the
result of the case.
Conclusion
Where Irish courts are faced with difficult questions regarding the enforcement of
constitutional rights, they often justify their result on the basis that it is demanded by the
constitutional separation of powers. There is a sense in which this is true – the constitutional
separation of powers determines the scope of the judicial power. But in a greater sense, we
must know what interpretation of the separation of powers is being applied. As I have argued,
the Constitution itself does not speak authoritatively to one or other separation. Ultimately, it
falls to the courts to determine the boundaries of their own power, as they interpret the
Constitution to require it. In so interpreting, judges will inevitably be guided, whether
knowingly or not, by their internalised idea of the proper role of courts. As Sunstein has
written:
Every legal text requires interpreters to draw on background principles that they must
supply. It is often true that a text has a plain meaning, or that there is no room for
interpretive doubt. But when this is so, it is because there is no disagreement about the
appropriate background principles. It is not because there is a pre-interpretive ‘fact’
that people can uncover without resort to substantive principles.
Those who deny the existence of such principles are without self-consciousness. They
believe that their own views are so self-evident that they do not amount to interpretive
45

ibid 311.
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principles at all, but instead are just ‘part’ of the text. But interpretive principles are
always at work. That is no embarrassment to constitutional law, or indeed to law itself,
but instead an inevitable part of the exercise of reason in human affairs. The question
is not whether interpretive principles exist, but whether they can be defended in
substantive terms.46
In our case, I have argued that a key ideological divide as between Irish judges is on whether
constitutional law is to be overlaid onto the existing common law system, or whether it should
exist outside of and unconstrained by it. Of course, this cannot explain everything that judges
do in a constitutional context. However, it does help us to understand that, so often in
constitutional rights litigation, Irish judges are torn between two rationales: one which implies
that certain types of cases should not be interfered with by the courts, and another which says
that the Constitution must be enforced even where it draws the court into unfamiliar territory.
In reality, most judges will not carry through either rationale to its logical conclusions, but
will pick and choose between the two. In the context of standing, it was seen that in general
Irish courts require that a litigant is personally affected by that which they challenge – in other
words that they present with a private law style, self-contained dispute. However, there is
clear discomfort amongst the judiciary at the prospect of a blanket enforcement of this
common law logic. Hence, they have developed two discrete exceptions to the general rule,
which allow the Constitution to be enforced even where there is no common law style
dispute.47 Moreover, in the last year the Supreme Court has slightly relaxed application of the
general rule so that a plaintiff can bring a constitutional challenge where the effect of the
impugned legislation on him is indirect.48 With respect to the socio-economic rights
jurisprudence, we saw a court split in two between the two competing rationales. A further
illustration of the point is that even within the majority judgments, which in general ruled
that socio-economic rights were unenforceable, it was acknowledged that in very exceptional
circumstances, where the political branches had entirely derogated from their duties, such
rights could be enforced. Again, even within one side of the Supreme Court, we can see that
they were torn between the need to contain constitutional litigation within traditional
common law principles, and the need to ensure that the Constitution is enforced. If the
compromises which courts reach in the context of constitutional rights litigation feel
unprincipled, it is because they are in fact driven by two competing rationales, with respect
to both of which they attempt to do justice as they see the Constitution demanding.

Cass R Sunstein, The Partial Constitution (Harvard University Press, 1993) 103-104.
Crotty v An Taoiseach [1987] 93 I.L.R. 480; Society for the Protection of the Unborn Child v Coogan [1989]
I.R. 734.
48Mohan v Ireland [2019] IESC 18.
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Miller/Cherry and the Justiciability of Prerogative Powers
Alex Powell*
Introduction
On the 24th of September 2019, a landmark judgment was handed down by the
Supreme Court of the United Kingdom.1 Decided by a unanimous verdict of 11 justices, it was
held that Prime Minister’s advice that led to Order in Council issuing prorogation was
‘unlawful, void and of no legal effect.’ The judgment was heralded as ‘revolutionary’ by
former Supreme Court justice, Lord Sumption. 2 Others were critical of the court’s judgment,
on the basis that the Supreme Court having entered upon political arena.3 Others viewed this
decision as a matter that was within the Court’s jurisdiction, in a manner consistent with the
case law.4 This paper supports the latter position, arguing that the outcome of the Miller/Cherry
case ultimately represents a gradual development of legal precedent, which is well grounded
in precedent and principle.5 In this article, I argue that this judgment clarified the justiciability
of political prerogative powers, on the basis of a nuanced application of the principles of
Parliamentary sovereignty, Parliamentary accountability, and the rule of law.
Section one of this paper looks at the justiciability of prerogative powers. Section two focuses
on the Miller/Cherry judgment and analyses of the core rationale of the court. Section three
evaluates this decision, identifying some of its potential effects. This paper uses a working
definition of justiciability which draws on Barendt’s overview of the concept.6 Barendt relates
Alex Powell is a PhD candidate in Law at City, University of London and an Associate Lecturer in
Law at Royal Holloway, University of London. The author would like to thank the anonymous
reviewers for their comments, as well as Dr Max Morris for his thoughts on previous drafts. Any
mistakes that remain are the author’s own.
1 R (On the Application of Miller) v Prime Minister; Cherry and Others v Advocate General [2019] UKSC 41,
[2019] 4 All ER 299. Hereafter ‘Miller/Cherry’.
2 Lord Sumption, 'Supreme Court Ruling is the natural result of Boris Johnson’s Constitutional
Vandalism', Times (The Times 2019) <www.thetimes.co.uk/article/supreme-court-ruling-is-thenatural-result-of-boris-johnson-s-constitutional-vandalism-kshrnrt55#> accessed 9 October 2019.
3 Stephen Tierney discusses how the decision potentially opens up further aspects of our ‘political
constitution’ to judicial challenge. See: Stephen Tierney, 'Guest Comment: Has ‘Far More Assertive’
Supreme Court Over-Reached in Miller 2?' (Legal Business, 2019)
<www.legalbusiness.co.uk/blogs/guest-comment-has-far-more-assertive-supreme-court-overreached-in-miller-2/> accessed 17 November 2019.
4 Mark Elliot discusses how, despite politically controversial circumstances, the decision was based on
long standing constitutional principles. Mark Elliot 'The Supreme Court’s Judgment in Cherry/Miller
(No 2): A New Approach to Constitutional Adjudication?' (Public Law for Everyone, 2019)
<https://publiclawforeveryone.com/2019/09/24/the-supreme-courts-judgment-in-cherry-miller-no-2-anew-approach-to-constitutional-adjudication/> accessed 17 November 2019.
5 Miller/Cherry (n 1).
6 Eric Barendt, An Introduction to Constitutional Law (Oxford University Press 1998) 143-145.
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the idea of justiciability to the concept of political questions within US administrative law.7
Going on to explain that the difference between justiciable and non-justiciable issues, Barendt
states that this ‘arguably explain[s] why the United Kingdom Courts are reluctant to intervene
in some cases, despite their general jurisdiction to review unlawful administrative action’.8 By
this, he means that the concept of justiciability is useful for understanding why the courts will
examine some executive decisions, but not others. Principally, the reasons for determining
that a matter is non-justiciable are, much like in the US example, the idea that the matter is a
political question and therefore that it is not a decision that it would be proper for the courts
to make.9 A key reason for finding that a matter is a political question could, for example, be
that there are no legal standards against which the exercise, existence, or extent of an executive
power can be judged.10 The relevance of this to my thesis is that the use of the prerogative
power of prorogation in the current circumstances—with a looming Brexit deadline— is a
highly political issue and therefore, the identification of appropriate legal standards was
central to finding the matter justiciable.
The Justiciability of Prerogative Powers in the Common Law
Prerogative powers are powers which continue to be vested in the Crown. They are a remnant
of the divine right of kings, recognised by Blackstone in the eighteenth century as being ‘that
special pre-eminence which the King hath, over and above all other persons, and out of the
ordinary course of the common law, in right of his Royal dignity … it can only be applied to
those rights and capacities which the King enjoys alone, in contradistinction to others’. 11
However, as Wade recognised, most contemporary authority sees as a prerogative power ‘any
and every sort of government action which is not statutory’.12 Among those prerogative
powers which remain in the hands of the Crown is the power to prorogue Parliament.13 The
cardinal convention necessitates that the exercise of these powers only occurs upon the advice
of the Prime Minister, or members of the Cabinet.14 It is this advice by the Prime Minister

ibid 144.
ibid.
9 For an exploration of the Political Question doctrine: Nat Stern, ‘Don’t Answer That: Revisiting the
Political Question Doctrine in State Courts’ (2018) 21 University of Pennsylvania Journal of
Constitutional Law 153.
10 As discussed in section 2, finding proper legal standards against which to judge the exercise of the
prerogative power to prorogue parliament was central to the decision in Miller/Cherry.
11 William Blackstone, Commentaries on the Laws of England ( 1765–69) I (Oxford University Press 2016)
155.
12 HWR Wade, Constitutional Fundamentals (London, Stevens & Sons 1980) 49.
13 While the power to dissolve parliament was placed on a statutory footing by the Fixed Term
Parliaments Act 2011, Section 6 (1) of this act explicitly states that the Queens power to prorogue
parliament is unaffected. Fixed Term Parliaments Act 2011 s 6(1).
14 This position is supported by the Cabinet Manual. UK Cabinet Office, The Cabinet Manual (Cabinet
Office, 2011) 16.
7
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(which led to the Order in Council upon which prorogation was issued) that was considered
by the Supreme Court considered in Miller/Cherry No 2 .15
In general, the exercise of prerogative powers is governed by constitutional conventions.16
Conventions are non-legal rules of conduct that have developed over time as the result of
historical practice. At times, conventions have been referred to as a form of constitutional
morality.17 For example, the Cardinal convention dictates that the monarch acts on the advice
of their ministers.18 Conventions, therefore, can be understood as normative rules intended to
govern the conduct of actors within the UK constitution. Though they are intended to be
binding on one’s own conscience, they are not regarded as being enforceable by the courts.19
However, the courts have, from time to time, acknowledged their existence and scope.20
Traditionally, while judicial review of the existence and extent of Prerogative powers has been
possible, review of how an existing power has been exercised has not.21 Or at least, it could
not be said with any confidence that such a review was open to the courts. As Barendt
recognises, ‘until recently [1985] the courts automatically abstained from reviewing the
exercise of prerogative powers… in the domestic field’.22 Thus, when discussing the issue of
justiciability, I argue that there are two lines of analysis which must be considered. The first
relates to the existence and extent of a given Prerogative Power. The idea that the courts
possess a power to review the existence and scope of the Prerogative Powers can be dated
back to the Case of Proclamations.23 In the Case of Proclamations, the Court held that ‘the King
Hath no Prerogative, but that which the law of the land allows him’.24 In so doing, they
effectively determined that the Crown possessed only those Prerogative Powers which the
courts recognised, rather than a more general legal power. 25 This position has been affirmed
numerous times in subsequent case law.26 The second refers to whether the exercise of that
It should be noted that a small number of powers remain the personal prerogative of the monarch.
John Stanton and Craig Prescott, Public Law (Oxford University Press 2018) 205-206.
17 Geoffrey Marshall, Constitutional Conventions: The Rules and Forms of Political
Accountability (Clarendon Press 1984) 11–12.
18 This convention was recognised by the Supreme Court in their statement that ‘Her Majesty was
acting on the advice of her Prime Minister… we do not know what the Queen was told and cannot
draw any conclusions about it’. See: Miller/Cherry (n 1) [15].
19 As Marshall states, conventions are ‘the beliefs that the major participants in the political process as
a matter of fact have about what is required of them.’ See Geoffrey Marshall (n 17) 11-12.
20 See for Example: Attorney-General v Jonathan Cape [1976] QB 752, 762-764.
21 John Stanton and Craig Prescott (n 16) 213.
22 Barendt (n 6) 144.
23 Case of Proclamations (1611) 12 Co Rep 74.
24 ibid 76.
25 It should be noted that this proposition also entails that it is not possible for new prerogative
powers to be created. In British Broadcasting Corporation v Johns, Lord Diplock explicitly stated that ‘it
is 350 years and a civil war too late for the Queens courts to broaden the prerogative.’ See: British
Broadcasting Corporation v Johns [1965] CH 32 (CA) 79.
26 Entick v Carrington [1765] EWHC J98 (KB); British Broadcasting Corporation (n 25).
15
16

20

power, within its legal limits, is open to challenge. The paper reflects this division between
existence—and extent—and exercise. Firstly, the section discusses the caselaw as it relates to
existence and extent, before going on to discuss the caselaw relating to exercise. Though this
makes for an account which is not entirely chronological, it allows the paper to clearly
demonstrate the two different approaches courts should adopt to the justiciability of
prerogative powers.
The reason for this differing treatment of reviews of Prerogative Power can be attributed to
the Bill of Rights and the principle of the rule of law.27 Article 1 of the Bill of Rights states, ‘the
pretended power of Suspending of Laws or the Execution of Laws by Regall Authority
without Consent of Parlyment is illegall’.28 Article 2 goes on to state that ‘the pretended power
of Dispensing with Laws or the Execution of Laws by Regall Authoritie as it hath beene
assumed and exercised of late is illegall’.29 In this sense, the Bill of Rights can be seen as
declaring pre-existing limitations upon Prerogative Powers, given that it merely enumerates
principles drawn from the Case of Proclamations some 77 years prior. 30 The Bill of Rights
followed on from the Glorious Revolution which, in simplistic terms, represented a transfer
of power away from the monarch to parliament. This is further strengthened by the terms of
article 9 which provides that ‘freedom of speech and debates or proceedings in Parliament
ought not to be impeached or questioned in any court or place out of Parliament'. 31 The result
of this section further underlies that the exercise of legal power in regard to existence and
extent can be challenged in circumstances where it clashes with a statute. Finally, the concept
of the Rule of Law is the idea that society is governed by law. 32 According to Tom Bingham,
the essence of the Rule of Law is that no entity—including the Monarch—is above the law.33
Thus, if society is to be governed by law, it is crucial that a valid legal source can be cited for
all exercises of executive power. On the other hand, review of the exercise of Prerogative
Powers has often been seen as being concerned with the merits of a particular policy and

There is a great deal of debate over how the Rule of Law is to be interpreted. This paper uses the
term to refer to the eight criteria identified by Lord Bigham in his extra-judicial work. Though there is
wealth of debate, these criteria appear, in my view, most likely to resemble the mindset of the
judiciary. By selecting a conception based on this basis, the paper is able to focus on addressing the
issue of Justiciability in the detail which it deserves. See Tom Bingham, ‘The Rule of Law’ (2007) 66
Cambridge Law Journal 67.
28 Bill of Rights 1689, article 1.
29 ibid, art 2.
30 Case of Proclamations (n 23) 76.
31 Bill of Rights 1689, art 9.
32 This dates back to Aristotle. Aristotle, Politics and the Athenian Constitution, Book III, S 1287 (John
Warrington ed) 97, cited in Tom Bingham, The Rule of Law (Allen Lane 2010) 3.
33 Tom Bingham, ‘The Rule of Law’ (n 27) 69.
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therefore to be a matter outside the proper constitutional role of the courts, due to its political
nature.34
Subsequent to the Bill of Rights, the courts have made further decisions concerning the
justiciability of questions relating to the existence and extent of Prerogative Powers. In De
Keyser’s Royal Hotel it was held that a prerogative power would become unavailable when it
overlaps with statute law.35 This decision was justified on the basis of Parliamentary
sovereignty, in so far as it would undermine the supremacy of Parliament if the executive
were empowered to act in a manner contrary to statute through the use of prerogative
powers.36 This principle has subsequently been expanded in the in the Fire Brigades Union case
where it was held that even a statutory scheme which was yet to be brought into force would
place the prerogative into abeyance.37 It was also this principle which was in issue in R (Miller)
v Secretary of State for Exiting the European Union where the government proposed to use the
prerogative power on treaty making to trigger article 50 and begin the process of leaving the
European Union.38 Here, the Supreme Court held by a majority of 8-3, that prerogative powers
could not be used because to frustrate the purpose and operation of an Act of Parliament: the
European Communities Act 1972.39
Each of the cases explored in the previous paragraph relates only to the review of the existence
and extent of prerogative powers, because in each case the court focused on the impact of
statutes on the remaining scope of a Prerogative Power, rather than looking at whether a given
use of that prerogative power—within its legal limits—was legitimate. However, their focus
on impact does not mean that the courts have recognised an unlimited right to review the
extent of Prerogative Powers. For example, in Shergill v Khaira, a joint judgment of Lord
Neuberger, Lord Sumption, and Lord Hodge held that a matter could be held to be nonjusticiable because of a ‘lack of judicial or manageable standards’.40 This case highlights one

Lord Keith stated in Gibson ‘The making of decisions upon what must essentially be a political
matter is no part of the function of the court, and it is highly undesirable that it should be. The
function of the Court is to adjudicate upon the particular rights and obligations of individual persons,
natural or corporate, in relation to other persons, or in certain instances, to the state. See Gibson v Lord
Advocate [1975] SC 136 (CS), 144.
35 Attorney-General v De Keyser’s Royal Hotel Ltd [1920] UKHL 1, [1920] AC 508, 526-528. Hereafter ‘De
Keyser’.
36 It should be noted that the limitation can also be justified on the grounds that as statutes are
required to receive Royal Assent, the crown has effectively always consented to a limitation on their
prerogative powers brought about by a statutory change.
37 R v Secretary of State for the Home Department ex p Fire Brigades Union and Others [1995] 2 W.L.R 464
(HL) 516-523. Hereafter ‘Fire Brigades Union’.
38 R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2017] 1 All ER 158.
39 The majority stated that, ‘The majority cannot frustrate the purpose of a statute or a statutory
provision, for example by emptying it of its content or preventing its effectual operation. See: ibid
[51].
40 Shergill v Khaira [2014] UKSC 33, [2015] AC 359 [40].
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of the reasons why the prorogation of Parliament could have been being determined as nonjusticiable, in accordance with the judgment of the Divisional Court.41 Prior to Miller/Cherry,
this was ambiguous due to a lack of precedential authority on the courts to treat questions of
the existence and extent of prerogative powers differently from questions regarding their
exercise. This lack of clarity was clearly underlying the judgment of the Divisional Court who
accepted limitations on justiciability, such as those arising from Shergill—namely being
political and lacking standards—without considering whether these limitations applied to all
attempts to bring a judicial review regarding prerogative powers, or only to those attempts
concerned with the exercise of prerogative powers.42 The Supreme Court made clear that these
limitations, while they remain valid, apply only to cases concerning the exercise of prerogative
powers.43
The courts have been reluctant to find the exercise of prerogative powers a justiciable matter.44
It was not until the obiter comments of Lord Denning in Laker Airways Ltd v Department of
Trade and Industry, that potentially reviewing the exercise of prerogative powers gained
judicial recognition.45 On that occasion, the majority of the Court of Appeal declined to adopt
what was at the time a radical stance, instead finding that prerogative powers could not be
used to withdraw consent previously given under a statutory scheme.46 However, Denning’s
position47—or at least a more conservative version of it—did come to be adopted by the House
of Lords in Council of Civil Service Unions v Minister for the Civil Service48, hereafter ‘GCHQ’.
The GCHQ case is known for setting out the grounds upon which prerogative may justiciable
through judicial review. Lord Diplock also listed the three commonly recognised heads of
judicial review.49 Through this judgment Lord Roskill offered an indication of which powers
under the prerogative would be justiciable and which would not. He stated that,
I do not think that the right of challenge [to an exercise of prerogative power]
can be unqualified. It must, I think depend upon the subject matter of the
prerogative power which is exercised. Many examples were given… of
prerogative powers which as a present advised I do not think could properly
be made into the subject of judicial review. Prerogative powers such as those
R (on the Application of Miller) v Prime Minister [2019] EWHC 2381, [2019] WLUK 81 [37]-[42]; [47][57].
42 Shergill v Khaira (n 40) [40].
43 Miller/Cherry (No 2) (n 1) [36].
44 John Stanton and Craig Prescott (n 16) 213.
45 Laker Airways Ltd v Department of Trade and Industry [1977] 2 All ER 182 (CA) [192]- [193].
46 ibid.
47 It should be noted that Denning has been a frequent pursuer of reform and that some of his ideas
have been radical departures from general principles of UK law.
48 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 (HL), [410]-[418].
49 ibid [410]-[412].
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relating to the making of treaties, the defence of the realm… the dissolution of
parliament and the appointment of ministers as well as others… because of
their nature and subject matter as such are not to be amenable to the judicial
process.50
In the case itself, the decision of the minister was held to be justified on the grounds of national
security with Lord Diplock stating that, national security ‘is par-excellence a non-justiciable
question. The judicial process is totally inept to deal with the sort of problem which it
involves’.51 However, the judgment of GCHQ, established the exercise of prerogative powers
as a justiciable matter, dependent on the nature of the power in question.
In general, the powers which have been held to be reviewable are those which are closest in
nature to a statutory power. For example, in Everett it was held that a decision to refuse a
passport was amenable to judicial review.52 In the same case, it was held that one of the
categories of prerogative power which were excluded from being justiciable was that
concerning ‘high policy’.53 As this example shows, it is those decisions which are primarily
administrative and general—in the same way as a power which may be delegated by statute—
that have come to be seen as justiciable matters. As a counter point the court in Abassi v Foreign
Secretary held that the Foreign Office had discretion with regards to the protection offered to
British Citizens. While they did find that it might be possible to review exercises of discretion
in some circumstances, the court also reiterated that ‘foreign policy’ issues are not justiciable.54
This suggests that where the power is more political in nature, such as where its exercise is
likely to reflect government policy or where there are not relevant legal standards against
which the judges could review the decision, the matter is likely to be considered nonjusticiable.
The final case to consider, in order to contextualise the legal position prior to the judgment in
Miller/Cherry55 is Bancoult.56 The first important factor which relates Bancoult and Miller/Cherry
is that Bancoult was the first case to find that an Order in Council, made pursuant to a Royal
Prerogative power, is a justiciable matter. 57 Given that the mechanism through which
Parliament was prorogued was an Order in Council, this factor is very important to the

ibid [418].
ibid [412].
52 R v Secretary of State for Foreign and Commonwealth Affairs, ex p Everett [1989] QB 811, [817]-[820].
53 ibid [820].
54 Abassi v Foreign Secretary [2002] EWCA Civ 1598, [2002] 11 WLUK 114 [106]. Hereafter ‘Abassi’.
55 Miller/Cherry (n 1).
56 Secretary of State for Foreign and Commonwealth Affairs v R (On the Application of Bancoult) (No 2) [2007]
EWCA CIV 495, [2008] QB 365. Hereafter ‘Bancoult’.
57 A form of Primary Legislation passed by the Queen and the Privy Council.
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finding that Miller/Cherry itself concerned a justiciable matter. Secondly, Bancoult is significant
for Lord Justice Sedley’s view that
It can be observed without disrespect, particularly since Lord Roskill was
careful to express himself tentatively, that a number of his examples could
today be regarded as questionable. The grant of honours for reward, the
waging of war of manifest aggression or a refusal to dissolve parliament at all
might well call in question an immunity based purely on subject matter.58
Thus, the court in Bancoult held that alongside the consideration of subject matter, the decision
over whether a given prerogative power is justiciable could also take account of the
circumstances surrounding its and the subject matter of the power in question. The ability to
consider circumstances is relevant to a review because it allows consideration of the
prerogative power in context. For example, in Miller/Cherry the looming Brexit deadline and
the need for Parliament to scrutinise the executive at such a time was taken to be a relevant
aspect of the circumstances.59 As I will explore in the next section, this finding set the stage for
the judgment regarding the justiciability of the advice upon which prorogation was issued
parliament in Miller/Cherry.60
Miller/Cherry in Focus
This section will explore the judgment in Miller/Cherry examining how it has expanded the
scope of justiciability within UK administrative law. The discussion begins by exploring the
classification of Miller/Cherry in regard to whether it is a question of existence and extent or
exercise. The section will then discuss the legal standards which the court employed in order
to assess the extent of the prerogative power.
The case Bancoult permitted the Court to consider both the subject matter and circumstances
of the exercise of a prerogative power when deciding whether the matter is justiciable.61 In
general, where that subject matter is political as in Abassi,62 or where there are not legal
standards against which the exercise of that power can be judged, as the Divisional Court
found in Miller (No 2)63(this being one half of the conjoined Miller/Cherry appeal considered
by the Supreme Court), the matter will be determined to be non-justiciable. Alongside this, it
can be said with strong authority dating back to the Case of Proclamations, that questions over
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the existence and extent of a given prerogative power will be regarded as being justiciable. 64
However, it was unclear prior to the Supreme Court’s judgment whether there were any
limitations to the justiciability of issues concerning the existence and extent of Prerogative
Powers. For example, it was not previously clear whether Shergill v Khaira would apply to a
review of the existence or extent of a Prerogative Power in a given scenario where matters
were determined to be too political or where there was a ‘lack of judicial or manageable
standards’.65
As previously noted, there are two lines of thought when considering whether or not a given
prerogative power is justiciable. The first concerns the existence and extent of that power and
the second concerns its exercise. In Miller/Cherry, the Supreme Court determined that the
question was of the first kind, relating to the extent of the prerogative power.66 The judgment
lays out that the proper concern of the court was with determining the boundary between the
prerogative power and the constitutional principles of Parliamentary sovereignty and
Parliamentary Accountability.67 Through this decision, the Supreme Court embraced a wide
view of justiciability which recognises few limitations where a judicial review concerns the
existence or extent of a prerogative power.68
The Divisional Court had previously found that the issues raised in Miller/Cherry were not
justiciable.69 They found this on the basis that ‘[t]he Prime Minister’s decision that Parliament
should be prorogued… [was] political… and there are no legal standards against which to
judge their legitimacy’.70 As this shows, their decision focused on the political nature of the
decision to prorogue Parliament and on this basis found that it would be improper for the
courts to intervene. However, in their treatment of the prerogative, the Divisional Court
mixed analysis of the existence and extent with the exercise of prerogative powers. In doing
this, they ignored the fact that the limitations on the justiciability explored above apply only
to those cases dealing with the exercise, rather than the extent of prerogative powers. A fact
that the Supreme Court duly recognised.71
In their decision, the Supreme Court focused on the fact that ‘almost all decisions made by the
executive have a political hue to them’.72 The court went on state that this has not prevented
the courts from exercising a ‘supervisory jurisdiction over the decisions of the executive’.73
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They justified this by drawing on the Case of Proclamations.74 Specifically citing the courts
conclusion that ‘the King Hath no Prerogative, but that which the law of the land allows
him’.75 As this suggests, the view of the Supreme Court is that all questions regarding the
existence and extent of a given prerogative power will be justiciable, irrespective of whether
they have a political character.76
The Supreme Court further noted that the argument that the Prime Minister was properly
politically accountable to Parliament for his exercise of the prerogative was ill-formed, given
that, ‘the effect of prorogation is to prevent the operation of ministerial accountability’. 77 In
this sense, the judgment effectively acknowledges that, in most cases, the matter would
properly be considered one to be addressed by political forces. However, given the nature of
the executive action, the court appears to have felt bound to intervene in order to ensure the
preservation of our constitutional order. While the court’s intervention could be seen as being
purely a reflection of the complexities of Brexit, this seems unlikely given that the court went
on to pinpoint that far from a usurpation of the political role this was the proper constitutional
function of the courts.78 This reasoning suggests that the courts themselves see this
intervention as being consistent with their historical role, rather than as being a necessary
intervention in the context of Brexit.
Having established that the political aspects surrounding the decision to prorogue Parliament
did not render the matter non-justiciable, the courts then set about finding legal standards
against which the extent of the prerogative power could be judged. The judgment in
Miller/Cherry does this by situating the sovereignty of Parliament as the general principle of
our constitution and establishing the impact of prorogation on this sovereignty as being the
appropriate standard, this can be seen in the statement that:
The sovereignty of Parliament would, however, be undermined as the foundational
principle of our constitution if the executive could, through the use of the prerogative,
prevent Parliament from exercising its legislative authority for as long as it pleased.
That, however, would be the position if there was no legal limit upon the power to
prorogue Parliament (subject to a few exceptional circumstances in which, under
statute, Parliament can meet while it stands prorogued). An unlimited power of
prorogation would therefore be incompatible with the legal principle of Parliamentary
sovereignty.79
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What the judgment is effectively recognising here is that if the extent of the prerogative power
to prorogue were determined to be without limit, this would undermine the key constitutional
principle of Parliamentary sovereignty. The use of Parliamentary sovereignty as a legal
standard against which to judge the existence and extent of a prerogative power has strong
precedent running from De Keyser,80 to the Fire Brigades Union81 case and even underlying the
judgment in the first Miller case.82 Therefore, the court drew on the well-established
constitutional principle of Parliamentary sovereignty in order to establish a legal limit on the
extent of the prerogative power to prorogue Parliament. Given that Parliamentary
sovereignty is itself a creature of the common law, this is a proper legal standard which
enables the judiciary to determine the limits of the power without encroaching on political
terrain.83 Thus, the Supreme Court avoided the conclusion that the only standards against
which the Prime Minister’s advice can be judged are political by focusing on ‘the fundamental
principles of our constitutional law’.84 As they note:
Courts have the responsibility of upholding the values and principles of our
constitution and making them effective. It is their particular responsibility to
determine the legal limits of the powers conferred on each branch of government, and
to decide whether any exercise of power has transgressed those limits.85
Their approach to the issue of justiciability, far from representing encroachment in politics, is
the proper role of a Court. Such a role is allowed because the courts adopting this role is a
necessary feature within a society governed by the rule of law. In line with Tom Bingham’s
eight principles,86 ‘questions of legal right…should ordinarily be resolved by application of
law and not the exercise of discretion’.87 Therefore, when courts to determine whether or not
a given prerogative power exists, and what the extent of that prerogative power is, they are
always acting pursuant to the rule of law.
Interestingly, the Court draws the principle of Parliamentary sovereignty88 more broadly than
the traditional conception of Parliament, as a body capable of unmaking any law.89 They
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instead reconfigure Parliamentary sovereignty to be a general principle of the UK
constitution. Effectively, they construe Parliamentary sovereignty into a principle which also
entails Parliament possessing a right to sit, going on to argue that this right cannot be curtailed
without lawful justification.90 Through this subtle reinterpretation, the courts are able to tether
the decision in Miller/Cherry to the De Keyser line of precedent, while also providing a novel
response to the issue of lacking legal standards. This new approach was necessary because
there was not adequate information for the judges to make a decision on grounds such as
propriety of purpose. Further, employing such grounds would come closer to looking at the
merits of the advice to prorogue, and thus would be more political in nature than the analysis
the court undertook, which focused only on the impact of prorogation on core constitutional
principles, such as Parliamentary sovereignty.
Debating which conception of Parliamentary sovereignty was adopted in Miller/Cherry will
not be undertaken in this paper due to the scale of analysis this would require. However, the
court in Miller/Cherry endorses a view of sovereignty which entitles parliament to sit
unimpeded by the executive in its legislative functions. As Aileen McHarg notes, this novel
interpretation of the principle draws the net of Parliamentary sovereignty more broadly than
it has traditionally been conceived.91 Parliamentary sovereignty is, in effect, converted from a
reflection of the legislative power of parliament, to a general principle entailing that
parliament has a right to sit.
The courts also employed another—less well recognised—constitutional principle, that of
Parliamentary accountability.92 Aileen McHarg further draws attention to the novelty of
considering Parliamentary accountability as a principle of the constitution, rather than simply
a convention.93 The court’s interpretation of this principle was the idea that
Ministers are accountable to Parliament through such mechanisms as their duty to
answer Parliamentary questions and to appear before Parliamentary committees, and
through Parliamentary scrutiny of the delegated legislation which ministers make. By
these means, the policies of the executive are subject to consideration by the
representatives of the electorate. 94
In principle then, Parliamentary accountability is a recognition that democracy and the
Parliamentary system are themselves the features which provide legitimacy for exercises of
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executive power. Therefore, the argument must follow, that the extent of the prerogative
powers such as prorogation should be interpreted in light of the principle that the executive
is properly accountable to Parliament for the use of its powers. Where these powers
undermine the accountability of the executive to Parliament, the judiciary should be able to
step in and confine the extent of the power to be compatible with the principle of
Parliamentary accountability. Evidence of the principle of Parliamentary accountability being
a principle of the UK constitution is far less easily attainable than evidence of Parliamentary
sovereignty; indeed, its status as a general principle of the UK constitution is hugely
debatable. However, the principle is mentioned in the first Miller case95 and, as the Supreme
Court recognised, it has been noted in other judgments.96 In addition, the use of constitutional
principles to review executive action has a clear precedent in the Unison case. 97 Although
Unison relates to the use of a statutory power, the Supreme Court in Miller/Cherry were in clear
in stating that it had influenced their approach.98
Through placing an emphasis on these principles, the Supreme Court was able to distinguish
the justiciability of existence and extent from the more strictly guarded justiciability of
exercise. They were able to refute the claim that the decision to prorogue was political, by
drawing attention to the fact that all exercises of executive power will ultimately have a
political hue to them. They were also able to draw on core principles of the UK constitution—
such as Parliamentary sovereignty—in order to create standards against which the extent of
the prerogative power could be reviewed.99
Paul Yowell has argued that the judgment of the Supreme Court had collapsed the questions
of extent and exercise into one another.100 This argument is made on the basis that is
impossible to determine whether Parliamentary sovereignty and scrutiny functions have been
curtailed without reasonable justification ‘without reviewing political questions of high policy
involved in the exercise of the power’.101 However, according to this paper’s analysis, this
interpretation appears to be mistaken for two reasons. Firstly, the judgment of the Supreme
Court indicates that Parliamentary sovereignty and scrutiny limit the extent or reach of the
power to prorogue. That is to say, the Court could limit the circumstances in which the power
may be invoked. Thus, the issue of reasonable justification relates to whether or not this power
R (Miller) v Secretary of State for Exiting the European Union (n 38) [249].
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is available in the first place, rather than with reference to a given exercise of the power. In
this way, the ‘high policy’ remains an exception to justiciable prerogative powers, because the
court is only considering the scope of the power in relation to principle and justification, not
its usage. Secondly, as Paul Craig notes, prior to the Supreme Court judgment, the ceremony
of proroguing Parliament usually does not entail ‘high policy’. Indeed, proroguing Parliament
is often mundane and procedural.102 In other words, it is fundamentally administrative rather
than political in nature—and generally the only political questions revolve around the date
on which prorogation will take place, which outside of the Brexit context is rarely a
controversial question.103
Evaluation
The judgment in Miller/Cherry may be seen as largely consistent with the historical
development of the UK constitution due to its logical codification of principles previously
recognised in case law. However, the judgment also has several salient features which suggest
the case may come to hold an important place in the development of UK public law. Firstly,
the judgment codifies the situation in respect of the justiciability of royal prerogative powers,
marking out that—where appropriate legal standards can be drawn from constitutional
principles—questions regarding the existence or extent of prerogative powers will be
justiciable before the courts even while questions regarding their exercise continue to face
constraints with regard to justiciability. Significantly, the case clarifies that when a legal issue
regarding prerogative powers arises, there are two lines of analysis which can be adopted.
The first focuses on the existence and extent of the prerogative power and will generally be
justiciable where standards can be found. The second concerns the exercise of the prerogative.
Therefore, when considering judicial review of prerogative powers, the courts need to clearly
articulate which line of analysis the question of justiciability falls under.
Secondly, the judgment clarifies that just because a matter has a political context or flavour
does not preclude matter from being justiciable. This clarification is significant particularly
because most exercises of prerogative powers have political undertones due to them being
carried out at the behest of a political party that will seek to act in its own interests according
to its own policy goals. Hence, the judgment clarifies that a given Prerogative Power being
related to politics will not prevent it being reviewed in the courts.
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Miller/Cherry also marks an increasing willingness, on the part of the courts, to intervene in
order to protect Parliament from the Executive.104 Despite Parliament’s Legislative supremacy,
the executive has a number of powers capable of stifling Parliamentary mechanisms.105 This
development is similar to that made in respect of statutory powers in Unison.106 The Court’s
new willingness to intervene is demonstrated by the novel formulation of Parliamentary
sovereignty laid down in Miller/Cherry.107 While previous authority such as De Keyser sets
down that prerogative powers must be consistent with statute law, the decision in
Miller/Cherry goes far further effectively articulating a position in which Parliamentary
Sovereignty entails a right for Parliament to sit. This envisioning of Parliamentary sovereignty
could, in the future, be adopted as a legal standard by which to question a number of further
executive powers of both a statutory and prerogative nature. Sadly, further consideration of
this new interpretation of Parliamentary sovereignty is beyond the scope of this paper.
The decision in Miller/Cherry may also be considered to demonstrate the court’s desire to
establish the core principles of the UK constitution—such as Parliamentary sovereignty, the
rule of law, and the separation of powers—as fundamentals with which the exercise of
executive powers must be consistent. The court’s employment of constitutional principles,
such as Parliamentary sovereignty and Parliamentary accountability, acting as a
counterbalance against which the extent of a prerogative power can be judged must be seen
as a new step for the courts. It is a step which provides them with much greater resilience to
protect the UK’s constitution from acts of the executive and in this way, it is a move which
further cements the centrality of democracy within the UK’s constitutional set-up.
However, perhaps the most central aspect of the judgment is the clarification that
Parliamentary accountability is a legally binding, and judicially enforceable, principle of the
constitution, rather than being a constitutional convention. This clarification allows potential
for future executive actions—or powers—to be assessed based on their compatibility with the
concept of Parliamentary accountability. For example, future actions taken under prerogative
power to declare war may come to be restrained through the principle that the executive
should be properly accountable to Parliament in its undertakings. Presently, the duty to call a
parliamentary vote on a decision to declare war is seen as convention and thus not a matter
on which the courts could decide.108 However, the scope of this prerogative power could easily
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be confined if Parliamentary accountability comes to be employed as judicially enforceable
constitutional principle on a more general basis.
Conclusion
This paper has argued that the decision in Miller/Cherry marks the gradual development of
UK jurisprudence regarding the justiciability of prerogative powers. While the decision was
the source of intense political controversy, its legal impact is far less stark. As I argue, this
decision strengthens and clarifies, rather than alters the UK’s constitution. While some may
argue the court have shown a fresh willingness to intervene, in what may have been
previously considered a political situation, the Supreme Court’s intervention was justified on
accepted common law grounds. Therefore, I suggest that the courts have ensured the proper
functioning of democratic accountability within the United Kingdom. The courts stepped in
and formulated legal standards against which they can judge the extent of prerogative powers
and in so doing ensured that the centrality of Parliament within the UK’s political structure
was not undermined. As Russell stated, this decision protects the core principles of our
constitutional order.109 It has done so by drawing on the well-established principle of
Parliamentary sovereignty and developing the principle of Parliamentary accountability.
While the decision regarding justiciability has certainly proved controversial, it ultimately
represents a gradual development of legal precedent, which is well grounded in precedent
and principle.
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Constituent Power and Doctrines of Unconstitutional Constitutional
Amendments
Conall Towe 1
Introduction
Across the world, there exists a growing practice amongst constitutional courts to
regard certain constitutional provisions or principles as unamendable. A prima facie paradox,
this represents what is often seen as an inverse relationship between constitutional endurance
and constitutional effectiveness – a means of protecting important subjects from capricious,
short-sighted, and occasionally malevolent majoritarianism. However, of the justifications
proffered by constitutional courts in ascertaining unamendability, few are more theoretically
unsound than that of constituent power theory. This article will critique the use of constituent
power as a justification – in theory and in practice – for doctrines of unconstitutional
constitutional amendments (or implicit unamendability) by (1) explaining the development
of constituent power theory; (2) demonstrating what this article terms the ‘central problem’
with this theory, in the context of implicit unamendability; (3-4) illustrating the central
problem by analysing the employment of constituent power in case law around the world,
with particular reference to the interpretive canons generalia specialibus non derogant and
expressio unius est exclusio alterius; before (5) offering a rebuttal to recent scholarship defending
the viability of constituent power theory and (6) presenting a conclusion.
1. Constituent, Constituted and Amendment Powers
Longevity and renown notwithstanding, the theory of constituent power is one of imprecise
origin and iterative and incremental development. However, the first dedicated description
of, and distinction between, constituent and constituted powers is popularly held to have
arisen in the 1789 political pamphlet ‘Qu’est-ce qui le tier-etat?’ by Abbe Sieyes; written shortly
before – and precipitative of – the French Revolution.2 To Sieyes, institutions of the state such
1
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as the executive and legislature are empowered by, and must accord in the exercise of their
powers to, positive ‘fundamental laws’, which form the ‘first stage of the Constitution.’ These
‘fundamental laws’ are established by ‘the will of the nation’, whose power exists ‘prior to
everything’ and ‘is the law itself’. Indeed, they can only be established – and can only be
modified – by the national will, because ‘no type of delegated power can in any way alter the
condition of its delegation’. Sieyes termed the powers exercised by the institutions of state
‘constituted’, and the corresponding powers which create and delimit the state, ‘constituent’.
Accordingly, the general theory of distinction can be summarised as follows:
i.

Constituent power – firstly, there is the extraordinary, superior and unlimited
‘constituent’ power to enact a constitution. This is essentially an extra-legal power
with no confines.

ii.

Constituted power – secondly, there is the ordinary, inferior and limited
‘constituted’ power that is delegated by, and administered according to, the
constitution. These are essentially legal powers which are necessarily limited.

It is from this foundation that modern exponents of constituent power like Schmitt, 3
Loughlin,4 Roznai5 and Patberg have built upon.6 As the development and increasing volume
of academic literature attests, the theory has grown in recent years to become a staple – if not
uncontested – concept in constitutional theory.7
At first glance, the theory seems capable of simple application: constituted powers, such as
the legislature, must abide according to the rules set out in the constitution, established by the
constituent power – yet the academic rigour of such a theory becomes stretched when applied
to the power of constitutional amendment. Such a power, present in most constitutions, is
typically in recognition of the fact that a constitution without change is ‘without the means of
its conservation.’8 Yet, the power of amendment in constitutional systems is almost invariably
created by the constitution and conferred unto the legislature, or other such representative
body.9 Therefore, the power of amendment is a constituted one. If the amendment power is a
constituted one, and constituted powers are intrinsically limited; then it is necessary to also
regard the amendment power as limited. Accordingly, constituent power theory can be
Carl Schmitt, Constitutional Theory (3rd edn, Duke University Press 2008).
Martin Loughlin ‘The Concept of Constituent Power’ (Critical Analysis of Law Workshop, University
of Toronto, January 2013).
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employed as a justification for implicit constitutional unamendability: by recognising the
amendment power as a limited constituted power, it follows that the amendment power
cannot be yielded absolutely and, therefore, that constitutional provisions may be
unamendable. 10 Simplicity notwithstanding, however, this syllogistic deduction gives rise to
several issues – of which the most serious raise questions about its very ontology.
2.

The Central Problem

Fundamentally, constituent power theory cannot justify doctrines of implicit constitutional
unamendability because it is inherently paradoxical. Under the constituent/constituted
distinction, powers of constitutional amendment exist as the latter - they flow from the
constitution and are thus limited by it. However, if constituent power is truly an all-powerful
extra-legal force without confine,11 then why can it not be exercised through amendment
process? Logically, this is a contradiction - either the constituent power is absolute (and can
be exercised through the amendment process) or it is not (and thus cannot be exercised
through the amendment process). If the subjects of a constitution want to amend a part of it,
then why must they make a new Constitution instead of using the amendment process? By
way of analogy, it is the legal equivalent of the omnipotence paradox. Joseph De Maistre – a
contemporary of Sieyes – sardonically compared this to suggesting that ‘the people are a
sovereign which cannot exercise their sovereignty.’12 For lack of a better nomenclature, this
can be termed the ‘central problem’ of constituent power theory in the context of implicit
unamendability.
This is most acutely apparent upon consideration of how such a distinction can be
implemented in practice. If constitutional courts are bodies created by the Constitution, then
they have no more power or legitimacy in striking down a constitutional amendment than
the other constituted power (such as a legislature) which passed it. In a sense, the distinction
is self-castrating as it disallows the only viable mechanism for its enforcement.
Theorists such as Arendt and Lindsay have attempted to appease this criticism by arguing
that the constituent/constituted distinction is not a clear cut and unequivocal one. Instead,
they operate in tandem – constituted powers of the previous regimes more often than not
facilitate the constituent power of the new regime. For example, the government of an old
regime may create a constitutional convention, charged with designing the new regime13 This
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argument is persuasive – some constitutions even provide for it.14 However, does this not also
serve to undermine the distinction rather than support it? If it is accepted that the dichotomy
of constituent power and constituted power is not clear cut, then surely this weakens the
ontological existence of a distinction between them and the necessity of a theory to justify it.
If the division is not as clear cut, then this would mean in theory that constitutional courts –
constituted bodies – would be able to decide what is or is not a constituted body – a similar
contradiction within the theory. This line of criticism can also be found within the closelyrelated ‘basic structure’ doctrine. Under this theory, provisions which represent a part of the
basic structure, or essential feature, of the constitution should not be varied or repealed by
amendment.15 By determining what the basic structures are (and thus deciding which subjects
may be shielded from amendment), constitutional courts seemingly exercise a constituent
power under the guise of protecting it. Under the constituent/constituted power distinction,
the basic structures doctrine in and of itself is a violation. The theoretical tension arising from
this paradox can be further made obvious upon examination of how it has been employed in
case law with reference to two canons of interpretation.
3.

Generalia Specialibus Non Derogant

Firstly, there is the canon generalia specialibus non derogant, a maxim of statutory interpretation
which precludes the judicial preference of a more general statute over that of a more specific
one. For example, a general civil liability statute cannot take precedence over a shipping act
which extensively outlines the rules governing collisions at sea. In a constitutional context,
this may be conceptually extended to preclude the preference of an implicit and
unenumerated finding within a text over a literal, plain-meaning interpretation of a part of the
text that is unambiguous and specific.16 This can be illustrated through the following
examples:
i. India
The Indian Constitution was originally thought not to imply any limitation upon its
amendment power. In Shankari Prasad Singh Deo v Union of India, the Supreme Court held that
article 368 granted a power of amendment to the Indian Parliament ‘without any exception
whatsoever’. The Supreme Court further reasoned that ‘[i]f the constituent authority and the
[constituted] legislative authority are two different entities,’ then the many articles which
treat them synonymously would become ‘meaningless’. 17

Article 411(1), the 2009 Constitution of Bolivia. Article 411(1) provides that total or major reforms of
the Constitution be implemented via ‘an original plenipotentiary Constituent Assembly’.
15 See Sudhir Krishnaswamy, ‘Democracy and Constitutionalism in India’ A Study of the Basic Structures
Doctrine’ (1st edn, OUP 2011).
16 It is in this sense, that the canon shall be referenced in this article.
17 AIR 1951 SC 458.
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This was reaffirmed in Sajjan Singh v State of Rahasthan18 but not with unanimity – Justice J.R.
Mudholkar dissented on the grounds that the ‘Constituent Assembly, being the repository of
sovereignty,’ did not create ‘a sovereign Parliament on the British model’. Instead, it enacted
a constitution of limited government, separated powers and guaranteed fundamental rights.
Given that state officials are behoved by oath or affirmation to ‘bear true faith and allegiance’
to the Constitution, he questioned why the parliament was empowered to challenge the will
of the Constituent Assembly in modifying ‘basic features’ which were intended to be
‘permanent’.19 Although this was not the conceptual birth of the basic structure doctrine,
which is widely attributed to the German jurist Dieter Conrad,20 the dissent is nonetheless
recognised as the first judicial entertainment of what has come to be known as the basic
structure doctrine: the contention that constitutions contain a ‘basic structure’ or set of
‘essential features’ which cannot, and should not, be altered via amendment .
The Supreme Court wavered on the ‘basic structure’ doctrine in Shankari and Sajjan21 but
endorsed the theory of constituent power three years later in Golaknath v State of Punjab on the
issue of fundamental constitutional rights.22 Drawing further from the constituent/constituted
power distinction, it held that because ‘Parliament today is not the constituent body as the
constituent assembly was,’ it must, as a ‘constituted body bear true allegiance to the
Constitution’ by refraining from amending such basic features. Any arrangement to the
contrary, it argued, would be a ‘usurpation of constituent power.’23 In response, the Indian
Parliament passed the Twenty-Fourth Amendment. It attempted to reinstate the unlimited
power of Parliament to ‘amend… any provision of this Constitution’.
This was challenged in Kesavandara Bharati v State of Kerala and the Supreme Court partially
overruled Golaknath but upheld the basic structure doctrine.24 Again, the Parliament resisted
and effectively re-passed the Twenty-Fourth amendment via the Forty-Second amendment.25
Once more – and without subsequent challenge – the Supreme Court unanimously struck
down the amendment and upheld the basic structures doctrine in Minerva Mills Ltd v Union
of India.26 It stated that the amending power was a ‘limited’ one, conferred upon it by the
Constitution – a ‘constituted’ power – and that the parliament, ‘under the exercise of that
limited power enlarge that very power into an unlimited power… the donnee of a limited

AIR 1965 SC 845
ibid.
20 Dieter Conrad, ‘Implied Limitations of the Amending Power’ (Lecture given to Law School of
Banarus Hindu University, Varansi, February 1965).
21 Sajjan Singh v State of Rajasthan 1965 AIR 845, 1965 SCR (1) 933.
22 AIR 1967 SC 1643.
23 ibid.
24 AIR 1973 SC 1461. The Court overruled the interpretation of ‘law’ in Golaknath as inclusive of
constitutional amendments.
25 The 1950 Constitution of India, Twenty Fourth Amendment; Forty-Second Amendment.
26 AIR 1980 SC 1789.
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power cannot by the exercise of that power convert the limited power into an unlimited one.’27
‘If by constitutional amendment, parliament were granted unlimited power of amendment’
the court continued, ‘it would cease to be an authority under the constitution, but would
become supreme over it.’28
ii.

Colombia

The 1991 Constitution of Colombia authorised the Constitutional Court to review
constitutional amendments only within ‘the strict and precise terms’ of articles 241 and 379,
which ‘exclusively’ limits jurisdiction to ‘errors of procedures’ in the ‘formation or passage’
of any amendments. Incontrovertible language notwithstanding, it was held in opinion C551/03 that the amendment power is implicitly limited insofar as it cannot usurp the
constituent power of the people by amending the Constitution to such a degree that the
change proposed more resembles a replacement of, rather than a substitution to, the
Constitution.29 A questionably expansive interpretation of ‘procedural error’ was adopted to
include the quantum of substantial change proposed. 30 This was reaffirmed by the
Constitutional Court in Opinion C-1040/05, wherein it held that an amendment proposing to
grant legislative powers without judicial review to the Council of State was in contravention
of

the

principles

of

constitutional

supremacy,

separation

of

powers

and

the

constituent/constituted power distinction:
‘Congress derives its power to reform the Constitution from the constitution itself. It
has a derivative or secondary status [from the constituent power]… If Congress
crosses the line between amending the Constitution, and replacing it, it violates its
constitutional powers and competence.’31
iii.

Belize

In Belize, section 69 of the 1981 Constitution of Belize allows the National Assembly to ‘alter
any of the provisions of this Constitution’, provided that any such alteration accords to the
‘manner specified in the provision’, which is wholly procedural. However, in Bowen v
Attorney General the Belizean Supreme Court held that there exists, contrary to the
unambiguity of article 69, further ‘normative limitations on the power of the National
Assembly to make laws, including [constitutional] amendments’ outside of this section.32 In

ibid, 1798.
ibid, 1824.
29 Sentencia 551/03 09.07.2003. See Carlos Bernal, ‘Unconstitutional Constitutional Amendment in the
Case Study of Colombia: An Analysis of the Justification and Meaning of the Constitutional
Replacement Doctrine (2013) Int’l J Const L 339.
30 Roznai (n 5) 65.
31 [2].
32 (Claim No 445 of 2008) BZ 2009 SC 2.
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striking down the Sixth Amendment Bill – which purported to exempt recently discovered
natural resources from the Constitutional protection of property rights – it held inter alia that
the National Assembly, being a constituted power, acted ultra vires in attempting to exercise
what was in effect a constituent power. In response, the National Assembly sought to dispel
doubt by amending section 2 via the Eighth Amendment Act to explicitly state that the only
barriers to amendability are the procedural ones outlined in the text of section 69. However,
the Supreme Court in British Caribbean Bank Ltd v AG Belize nevertheless struck this down as
another infringement of constitutional supremacy, the rule of law, and the implied normative
limits upon constituted powers.33
v Others
Violations of this maxim can also be seen amongst obiter dicta of constitutional courts across
the world. Section 30 of the 1994 Constitution of Argentina grants the Congress power to
‘totally or partially’ amend it, subject only to various procedural conditions outlined in the
section. However, in the ‘Rios’ case, the Supreme Court held obiter that any such amendments
must – contrary to the specific and unequivocal nature of the text – be implicitly limited to
being ‘within the [existing] principles of the Constitution’, including the division between the
constituent power and the constituted powers. 34 This reasoning was later echoed (albeit not
to the direct resolution of the legal issues) in Fayt, wherein the court partially struck down a
Constitutional amendment on procedural grounds.35 In Pakistan, the Supreme Court similarly
stated in Al-Jehad Trust v Federation of Pakistan that when a conflict arises between an
amendment and an existing constitutional provision, it is to be resolved by examining the
Pakistani Constitution as a whole – its basic structure and its spirit36 – thus appearing to
suggest that a specific and unambiguous amendment may be overridden by an unspecific
and ambulatory tone or spirit pervading the Constitution as a whole.
These examples in case-law evince the widespread disconnect with which doctrines of
implicit unamendability predicated on constituent power have to the constitutional texts they
are supposedly based upon and found within.
It is accepted that different means of constitutional interpretation accord different degrees of
importance to the text and its plain meaning. Whilst this article does argue that the plain
meaning of the text should (generally) be preferred to any purposive, harmonious or natural
law interpretation, it is nonetheless unnecessary to relegate discussion to this secondary
debate: there is a significant difference between extrapolating something substantive from

(Claim No. 597 of 2011) 11 June 2012.
[1994-C] LL 46, 48.
35 ‘Fayt’,Suplemento de Derecho Constitucional, L.L., 18 de Agosto de 1998 1, 8-9.
36 PLD 1996 SC 367, 410, 516, 537.
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limited text, or substantively expounding upon textual ambiguity; and giving an
interpretation which is in brazen contradiction to text which is unambiguous and
incontrovertible. The former is to accord a low degree of weight to the text and its meaning;
the latter is to disregard both the text and its meaning entirely. The former can be tenable,
depending on the circumstances and one’s interpretive method. The latter, it is submitted, is
untenable. Even Conrad – the founder of the basic structures doctrine – considered the
employment of such interpretational ductility in the protection of the essential features of a
constitution to be ‘extraordinary.’ An argument could be mounted to the effect that the courts
should ignore the text where its application would lead to an absurd outcome, as they do in
constructing statutes – for example, if a constitutional amendment abolished the
constitutions. However, this would be to suggest that carefully prescribed procedures, which
allow for unlimited power of amendment, are in some way absurd or unnatural. 37 As will be
discussed below, this is not the case. Doyle succinctly notes that ‘it is not permissible to overwrite one clear provision in favour of an amorphous spirit that has no particular textual
foundation’.38
It is further accepted that, as constitutions try to incorporate complex and august ideas,
values, and philosophies, it would be naïve to accord any text an enormous degree of weight
on the basis that it can fully encapsulate and convey such concepts. They cannot, and
constitutions should not be parsed as though they were statutes of taxation. Again, however,
this simply cannot extend to ignoring or contradicting the text.
Returning to the Central Problem, if the constituent power is all-powerful, and the constituent
power is expressed via the text of the constitution; then it is difficult to see how implicit
unamendability on the basis of constituent power theory can avoid Washington Williams’
charge - it simultaneously disregards the constitution under the pretence of upholding it.39 If
the drafters intended the amendment power to be one which the courts should interpret in
such a way as to ensure it keeps pace with changes in society and jurisprudence, then why –
in most of the cases outlined above – did they not provide it in more ambiguous, pliable
language? This line of reasoning links closely with the next canon of interpretation.
4. Expressio Unius est Exclusio Alterius
Secondly, there is the canon expressio unius est exclusio alterius. This holds that the express
textual inclusion of something of a particular class implicitly excludes other things of that
class which are not included – ‘to express one thing is to exclude another’. 40 Similarly, in a
Virgilio Afonso da Silva, ‘A Fossilised Constitution?’ (2004) 17(4) Ratio Juris 459
Oran Doyle, Constitutional Law: Text, Cases and Materials (1st edn, Clarus Press 2008) 461, [17- 12]
39 George Washington Williams, ‘What, If Any, Limitations Are There Upon the Powers to Amend the
Constitution of the United States?’ (1928) Am. L. Rev. 529, 543.
40 Dorval v Dorval 2006 SKCA 21 (CanLII) [10]; Cameron JA.
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constitutional context, this can also extend to precluding implicit unamendability in one of
two ways.
According to a wide application of the canon, constitutions which do not explicitly refer to
unamendability should not be interpreted as containing unamendable provisions – if the
intention of the constitution-makers were otherwise, then explicit reference would have been
made. This was the reasoning of Judge Chua in Teo Soh Lung v Minister for Home Affairs,
wherein it was held that no part of the Singaporean Constitution is implicitly unamendable. 41
However, as the case-law explored in section 3 has demonstrated, many constituent-power
based doctrines of implicit unamendability seem to have been declared contrary to this
principle. This is a particularly pertinent criticism to constitutions enacted post 1990, given
that the drafters would have been living in an era where explicit unamendability was a wellestablished and available tool in constitution-making42. Even for constitutions enacted before
this era, unamendability was in no way an unknown or uncommon concept. From Ancient
Athens43 to Renaissance-era Europe44 and nineteenth century south America,45 it has featured
in constitutional orders. In short, it is hard to accept that the vast majority of constitutional
drafters were unaware of explicit unamendability as an option. Clearly, most were and had
opportunity to employ it should they have wished to do so. Although it is accepted that this
argument will have only circumstantial applicability to specific constitutions according to its
constitutional history, the consequence irrespective of this is that many of the constitutions
which have been found to be implicitly unamendable on the basis of constituent-power theory
were likely not intended to be so by the drafting constituent power.
According to a narrow application, constitutions which do explicitly reference the
unamendability of certain provisions should not be interpreted as also containing other,
explicitly unreferenced but similarly unamendable provisions – if the constitution makers
considered the amendability of some provisions, then it must be assumed that those not
declared unamendable were not intended to be so. However, doctrines of implicit
unamendability have been anchored upon provisions in Constitutions which contain other,
explicitly unamendable provisions.46 In Turkey, it was established in decision No 1965/40 that
the close link between article 2 and article 1 in the 1961 Constitution meant that the explicit
unamendability of article 1 extended to implicitly make article 2 also unamendable.47
(1989) 2 MJL 449, 456-7.
Roznai (n 5) 21.
43 ibid 18-21.
44 Zoltán Szente,’The Historic Origins of the National Assembly in Hungary (2007) 8 Historia
Constitutional 227, 239.
45 Article 228, 1830 Constitution of Venezuela.
46 To date, constituent power theory has not grounded any doctrines of UCA in this way. However,
given the growth of both constituent power theory and implicit unamendability, it is very possibly and
not unlikely that it can be invoked somewhere.
47 4 AMKD 290, 329. (26 September 1965).
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Similarly, the Supreme Court of Puerto Rico noted obiter in Berríos Martínez v Roselló González
II that – in addition to the explicitly unamendable articles – there exists other articles which
are implicitly unamendable by virtue of their importance to the Constitutional system as a
whole.48 Vile considers this principle to be the most compelling criticism against doctrines of
UCA.49 Again, the Central Problem that is brought to the fore through the difficulty with
which it is to accept that the drafting constituent power, in deciding to declare certain
provisions explicitly unamendable, equally and intentionally intended other provisions to be
unamendable, but declined to declare so explicitly.
Schmitt has written that explicitly unamendable constitutional provisions stand merely as a
recognition of the fact that the amendment power is inherently limited and cannot be
considered as exhaustive.50 If Schmitt is correct, then it is unclear why constitutional drafters
would bother to deem any provisions explicitly unamendable. When they did bother, it is
equally puzzling why they did not just extend the implicitly unamendable provisions. If it is
inherently limited there would be no need to state so explicitly.
Paulsen and Child essentially deflect these criticisms by insisting that the amendment power
is intrinsically limited – regardless of whether the founders thought so or intended it to be.
The ‘Constitution is not a suicide pact’ and the amendment power cannot turn it into one.51 If
it were used to destroy the constitution that creates it, it would lose its raison d'être.52 Their
arguments seem to suggest that unamendability (including when it is based upon constituent
power) is an obvious and necessary tool of constitution-making, to which an ‘officiousbystander’ or ‘business-efficacy’ test would readily deem it an implicit constitutional
component anyway. In response, it is submitted that whilst implicit unamendability may
reinforce the moral value of constitutionalism and can stand as a logical (almost common
sense) rule for yielders of the amendment power, this argument does not actually
ontologically ground either constituent power theory or doctrines of unconstitutional
constitutional amendments based upon it. Its existence is one thing and the merits of
employing it another.
5. Roznai’s Framework – a Rebuttal
In the landmark text, Unconstitutional Constitutional Amendments: the Limits of Constitutional
Amendment Powers, Yaniv Roznai proffers a new framework within which to view constituent
power theory as a justification for implicit unamendability. In brief, the power of amendment
137 d.p.r. 195 (1994) 201, 221.
John R Vile, ‘Limitations on the Constitutional Amending Process’ (1985) 2 Const. Comment. 373,
383.
50 Carl Schmitt, Constitutional Theory (Jeffrey Seitzer tr, Duke University Press 2008) 152.
51 Michael Stokes Paulsen, ‘The Constitution of Necessity’ (2003-4) 79 Notre Dame L. Rev. 1257.
52 Sampson R Child ‘Revolutionary Amendments to the Constitution’ (1926) 10 Const. Rev 27, 28.
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should neither be strictly regarded as a constituent nor a constituted power, but as a ‘sui
generis’.53 Constituent Power itself should also be subdivided into two categories:
i.

Primary Constituent Power – firstly, there is the unlimited, superior ‘principal’
constituent power to enact a constitution

Secondary Constituent Power – secondly, there is the limited, inferior ‘agent’

ii.

constituent power to amend a constitution.54
To Roznai, the closer that the constitutional amendment power resembles the primary
constituent power, then the less it should be constrained. For example, where it is exercised
through national referendum – as is the case in Ireland55 – then it should be subject to no
judicial scrutiny, for the entity exercising the power is virtually identical to the entity which
enacted the constitution and could enact a new one. The less the power resembles the primary
constituent power, then the more it should be constrained – including through doctrines of
implicit unamendability. In states where the amendment power is vested in a constituted
body – such as a legislature – the judiciary is accordingly justified in devising and applying
doctrines of implicit unamendability to the Constitution, on the basis of this distinction
between primary constituent power and secondary constituent power.
This is an innovative response to the central problem of the original constituent/constituted
powers dichotomy, worthy of the academic attention it has enjoyed in recent years. However,
this

new

framework

resolves

the

problems

concomitant

to

the

simplistic

constituent/constituted powers distinction only by the introduction of new compensatory
theoretical fiction. According to Occam’s Razor, the analysis of phenomena should be as
efficient as possible – theoretical fiction should be minimised and, where two hypothesis or
frames of analysis are available, the one with the fewest assumptions should be preferred. In
this

respect,

Roznai’s

framework

fails

to

solve

the

central

problem

of

the

constituent/constituted powers distinction directly – instead, it offers only a remedial layer of
theoretical fiction to fix or ignore a flawed theoretical foundation. For example, regarding the
power of amendment as sui generis because it shares similarities with both the constituent
power and the constituted power is simply not an efficient means of overcoming the fact that,
on the simple basis of the underlying distinction, it is a constituted power. The same can be
said of the analysis proffered for the definition of constituent power, the enforceability of
implicit unamendability and of a general theory of delegation.56 For all that Roznai’s
framework ingenuously offers by way of consolidating and extenuating constituent power
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theory in the context of implicit unamendability, its inability to abide by Occam’s Razor and
to tackle the structural problems renders it of little utility in overcoming the Central Problem.

Conclusion
The ‘Central Problem’ of the constituent/constituted power distinction is by no means the
only difficulty. Doyle has noted how the academic literature surrounding constituent power
– as expounded by later theorists – has oscillated between regarding it as a diachronic entity
(such as a group of people) and as a capacity or sheer power, of which the former is more
popular but the latter is more preferable 57 For example, if the constituent power is understood
as a fixed entity which subsists through time, then we are obliged to chart its existence
through time – something which is ‘deeply fraught’ as the its existence can only be seen is
when it is enacting a new constitution. Whilst it has undoubtedly played a formative role in
shaping constitutional theory and in enabling understanding of complex issues; its
underlying paradoxical nature render both the distinction and the doctrines of
unconstitutional constitutional amendments predicated upon it as ontologically unsound and
– ultimately – beyond repair. Notwithstanding its recent ascendancy, it is perhaps time that
the constituent/constituted power distinction be gracefully abandoned.

Oran Doyle, ‘Populist Constitutionalism and Constituent Power’ (2019) 20(2) German Law Journal
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Constitutionalism in Nigeria
Samantha Tancredi
Introduction
2019 marks twenty years since the establishment of the most recent constitution in the
Federal Republic of Nigeria.1 This milestone is significant for its attempt to unify the dismantled
government of a divided country, with a history of much unrest, and constant coups d’états. 2
With the official constitution being a relatively new ruling document established in 1999, it is
important to look at the history that led to this new political revelation.3 Moreover, examining the
past provides a foundation for building the future, which is especially important for an analysis
about the future of Nigeria. This paper sets out a brief overview of Nigeria’s convoluted history
both pre-and-post-colonialism. When discussing constitutionalism in general, it is of utmost
importance to expose the specified country’s history in an effort to understand the document’s
political significance and, moreover, reach an understanding of constitutional development in an
appropriate historical context. Using the case of Nigeria, it will be evident that a disunion between
North and South has always been clear. It is thus unsurprising that disparity in the social and
legal realms is prevalent, both largely influenced by the contemporary political climate. With a
non-secular Northern region and a westernised, secular South, Nigeria acts as a fascinating case
study of a country whose legal system, as argued in this essay, is inevitably bound to fail.
Secondly, this paper explains how Nigeria’s unsteady political history has shaped its legal
system. The functionality of the courts in the South matches that of the court system of the United
States, yet the North continues to rely upon Sharī‘ah law to interpret legislative code. In this way,
religious law also impacts the manner in which society behaves. This is because the legal system
holds significant social influence and has the power to shape how citizens behave through setting
rules. The legal polarisation in Nigeria has consequential social and religious effects but it has an
impact on the way the system has been organised. Namely, as I argue through this paper, the
legal system acts as a reflection of the Nigerian society as a whole, with the North a region
influenced by Islamic law, and the South being a westernised region. Finally, this essay explores
the prospect of democracy pervading the constitution. Since both history and legal systems are
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Constitution of the Federal Republic of Nigeria.
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3 1999 Constitution of the Federal Republic of Nigeria.
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intrinsically connected with a discussion of constitutionalism, the initial discussion seems to be
supporting evidence for this paper’s final claims about democracy.
In doing so, this essay explores two political theories surrounding Nigeria’s future. The first
relates to the idea that the Nigerian case proves the theory presented by the political scientist,
Francis Fukuyama, who argues that all states will ultimately head toward a democracy.4 Nigeria,
interestingly, is nearly halfway there with a democratic-based South. Second, Fukuyama’s thesis
is outlined and compared to his philosophical rival, Samuel Huntington, who argues that
inevitable clash of civilizations has clear relevance to Nigeria’s future state.5 With two drastically
differing regions, Huntington would argue that there is no way for Nigeria to reach constitutional
success in the long-term. Insofar as one may proceed to make determinations on one’s own
accord, these two theories ultimately outline Nigeria’s undeniable fate – the country itself will
disintegrate by its own division. Sociological factors have too prevalent of a role to ignore; those
same principles defining much of the future of the Nigerian state.
Through looking at a case study in Nigeria that exemplifies the lack of balance between North
and South, the inconsistencies within the legal realm support the claim that the rift needs to be
addressed. The solution, this paper argues, is to offer a proper divide between the regions, as
their differences remain too great to unite under one constitution. As this essay will demonstrate,
it is simply unsustainable and unreasonable to predict a consolidated future for a country so
divided on the basis of religion – exemplified by two different court systems. This divide is
reflective of a divided government, which ultimately reveals an underlyingly dysfunctional
constitution.
With respect to the contentious political terrain into which this essay embarks, it is essential to
highlight the competing principles that may challenge the idea that democracy is functional in
non-secular countries. But, as this article explains, the notion that democracy can sleep in a
theocratic system is misconceived. Despite this, this evaluation does not deny the need for all
countries who are members of international bodies (like the United Nations) to maintain an
international standard to ensure that all citizens are treated in a humane and just manner.
Ultimately, constitutionalism in Nigeria suggests the need for a consideration of the two sectors,
North and South, and a more effective way to address the social concerns with two completely
polarising ideologies at the center of politics. Alternatively, it is argued here that the North and
South should become two independent jurisdictions, as they were not meant to be unified in the
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first place. With cultural division and inconsistent politics, it is difficult for one codified
constitution to govern such a population fairly, especially with a large portion of that population
being non-secular.
1. A Look at Nigerian History
Nigerian history is the key to understanding how the country’s issues today have come into
existence. This section looks at turning points in Nigerian history. Perhaps the most useful tool
to understanding Nigeria in its early history is using pluralism to address the composition of the
original society. Nigeria has always had a diverse population and a general lack of homogeneity
due to the presence of ‘ethnic, religious, legal and linguistic’ differences across its many states.
This has provided room for internal struggles to arise, thereby emphasising the challenge of unity
within one political border.6 With groups varying from one another on principle and ‘the precolonial Nigeria [being] comprised of over 250 nation states, embracing over 500 ethnic and
linguistic groups,’ eventual conflict is more than inevitable—some may say it is expected.7
Before the British colonisation of Nigeria, what would eventually become the Republic was
already quite divided. The states shared minimal interaction and different tribes lived
independently from one another. The sheer differences in lifestyle between citizens, on the basis
of social factors, were vast. In the Northern region, Islam was introduced ‘in the 11th to 14th
centuries’.8 This quotation describes the birth of Islam into what would eventually become the
Northern state of Nigerian:
The introduction of Islam did not automatically wipe out the traditional practices of the
people, and by the eighteenth and early nineteenth centuries it was found that ‘Islamic
learning and practice in most of Hausaland [Northern Nigeria/Sokoto Caliphate] was no
more than a shadow of real and true Islamic teachings and practice’. 9
Following the arrival of Islam in Nigeria, Sharī‘ah Law became accepted as the law of the land.10
Significantly, Islam was deeply rooted in Northern Nigerian society far before the British arrived
in the 1800s. Pierre Bourdieu’s theory on cultural capital helps explain this assertion, as he argues
that religious law and practices, when deeply implemented, lack malleability and are not
Rainer Grote and Tilmann J Röder, Constitutionalism in Islamic Countries Between Upheaval and Continuity
(1st edn, Oxford University Press 2012) 90.
7 ibid 90.
8 ibid 93.
9 ibid.
10 ibid.
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susceptible to change.11 While this theory continues to apply to an individual’s social status in
society, it also has relevance in terms of an unchanging society. In the case of Nigeria, this ideal
applies to the consistently religious nature of the North.12 Simultaneously, groups located in what
would later be called the Southern region of Nigeria practiced less institutionalised forms of
religion that were founded mainly on tradition. The small-scale of these religions made the South
more vulnerable to conversion following the British invasion, as the colonisers brought strongly
institutionalised Christianity along with them, interested in spreading their beliefs to their new
territory and determined to create a Christian state. By and large, the British succeeded in this
venture in the South, as the people abandoned their past ideals and accepted the new.
British colonisation of Nigeria began in 1850. 13 While no independent and autocratic territory
simply yields power to another voluntarily, the British arrived to the future Nigeria certain to
succeed: while ‘[t]here existed resistance to the British machinations in the area…through treaties
of protection against the French and German incursions…, the chiefs came to cede their territories
to the British’. 14 This indigenous leaders saw this as a worthy sacrifice in effort to protect their
own land and people against other enemies. The British were incentivised to explore and conquer
Africa in pursuit of ‘gold (or resources to keep the industries producing goods for export), and
glory—prestige for the (competing) colonisers’.15 With the Southern region rich in oil as a natural
resource, the British tapped into a lucrative and bountiful market that would not only result in
further globalisation, but also a hefty paycheck to the British empire. 16 Thus, Britain would not be
quick to leave Nigeria and all that it had to offer on the basis of pure economic gain.
However, the British also likely sought territory using religion as both an impetus and
justification. Namely, ‘the promotion of God (through Christianity) for the natives’ acted as a
major motive for colonisation.17 Soon after British occupation, the conquerors began to import
Bibles and introduce missionaries to the area in order to convert the locals. With previously
established religious practice concretely institutionalised in the North, most Muslims resented
the attempts of conversion.18 However, in the Southern region, people were more inclined to
accept. Many tribes in the South regarded Christianity as their ticket to success, which would lead

P Bourdieu, ‘The forms of capital’ in J Richardson, Handbook of Theory and Research for the Sociology of
Education (New York, Greenwood 1986) 241-258.
12 ibid.
13 E Ike Udogu, ‘A History of Nigeria’ (2009) 55 (4) Africa Today 124.
14 ibid.
15 ibid.
16 Grote and Röder (n 6) 91.
17 ibid.
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to a unification with the other tribes as a community sharing the same belief system at its core.19
While reality took a different turn and no state in the South ultimately conquered the others to
form one large territory, it is important to note that the South mostly subscribed to the ideals and
promises Christianity held, while the North adhered to Islam.
The historical relationship between Nigeria and Britain was one of ‘indirect rule’. 20 This concept
is best defined as ‘a system of government of one nation by another in which the governed people
retain certain administrative, legal, and other powers’.21 While the British remained broadly in
charge, they elected local leaders to assist them in their control of their new colony. 22 Moreover,
these appointed local officials contributed toward a continuation of previous ways of life in the
North and a more adaptive approach in the South. Thus, the British were able to ‘avoid potential
problems that would arise in any radical disruption of the people’s way of life’.23 In implementing
indirect rule, the British also addressed the Islamic North through the Native Courts
Proclamation of 1900, which provided that Sharī‘ah courts should:
administer the native law and custom prevailing in the area of jurisdiction, and might
award any type of punishment recognised thereby except mutilation, torture, or any other
which was repugnant to natural justice and humanity. 24
The British left decision-making up to the indigenous, and in the North, this meant an adherence
to Islamic principles. After officially forming what is presently known as Nigeria in 1914, ‘the
various ethnic groups existing within the territory largely retained their independence under a
native administration system which ensured that the people governed themselves’.25 Thus, there
was further cultivation of Islam in the North, bringing an even greater following to the religion,
than before and inherently strengthening its presence. By contrast, the South continued to become
westernised as time passed. Today, the two regions remain divided, which leads to the next topic
that analyses constitutionalism in Nigeria.

2. A Constitutional Analysis: Nigeria’s Constitution and Court System
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Understanding constitutionalism in Nigeria requires a very clear understanding of how such a
document may be expressed. Simply put, a constitution can be defined as ‘a body of fundamental
principles or established precedents according to which a state or other organisation is
acknowledged to be governed’.26 The entire purpose of instituting a constitution derives from a
government’s wish to have a codified structure of how the country in question should be run.
The idea of establishing further affirms a definitive way of government while appointing relates
to a governmental ideal of delegating leadership into different sectors, often led by appointed
representatives.
However, Nigeria distinctively struggles to align with these straightforward definitions as it has
faced significant political turmoil since gaining independence in 1960, which saw that Nigeria
established itself in the form of a ‘Westminster-style’ codified constitution.27 Since, Nigeria has
reformed its government via six different constitutions (in 1960, 1963, 1975, 1978, 1989, and 1999),
along with additional amendments exempt from that total. 28 Thus, the people have struggled
throughout time to identify with the government, especially as it has tampered with various
layouts of successful rule in terms of dealing with administrative law, as well as coping with the
question of Sharī‘ah law. 29
A brief history of Nigerian constitutionalism is worth looking at. Firstly, ‘the subordinate legal
status of Sharī‘ah under Nigerian law as established by the British colonialists essentially
remained the same after the country attained independence in 1960’.30 Thus, the position that
Nigeria could be multi-religious was maintained. However, with the restructuring of the
constitution after 1963, ‘the constitutional status of Sharī‘ah became a controversial issue’.31 One
of the main proposals suggested in terms of Sharī‘ah law, was that if Islamic law was to be made
relevant under the law, there would be clear issues posed given that judges would not necessarily
be Muslim, nor would they be able to successfully address and apply religious law. Implementing
Islamic law as in all Nigerian courts also presented other challenges:
[Many] aspired to Islamise Nigeria, and make Sharī‘ah, at least the Muslim personal law,
generally applicable in all parts of the country. However, that ambition did not
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materialise, and since that time up to October 1999, when some northern states of Nigeria
began to expand the application of Sharī‘ah into the realm of criminal law, only the
personal aspects of Islamic law—dealing with such issues as marriage, divorce,
inheritance, guardianship, legitimacy, and intestacy—were applicable, and only in the
northern states of Nigeria.32
While Sharī‘ah had influence, it was not widely adopted throughout Nigeria, so it remained less
of a threat to the overall development of the country. Southern Nigeria was stronger, based purely
on the luck of geographic advantage. With a massive natural resource—oil—at its fingertips, the
South was able to gain monetary strength and boost its own economy and thereby grow
disproportionately compared to the North. The social and geopolitical nature of the different
regions is crucial to understanding the role of Sharī‘ah law in Nigeria.33 Anti-Sharī‘ah politicians,
often from the South, purported that ‘essentially, […] Sharī‘ah should be allowed only a limited
role in the Nigerian multi-ethnic and multi-religious society and should not enjoy a dominant
constitutional status. In short, it should be confined to the personal arena and apply only to
Muslims: just the same way it was applicable during and after the colonial era’. 34 However, the
idea that Sharī‘ah could only apply to the Muslim sector would hardly have been feasible under
a united country. As time progressed, citizens in the same country preferred being endowed with
the same rights and be subject to the same regulations. Thus, the constitution needed to evolve as
well to meet the demands of a non-homogenous nation. Contrarily, those who advocated
Sharī‘ah, argued that it had an effective role in society and that a large percentage of the
population (in the North) believed in Sharī‘ah law as the means to regulate their daily affairs.35 A
less compelling argument was also advanced: that ‘Muslims in Nigeria have compromised
enough, [and that] it is unfair to expect them to do all the giving’.36 Moreover, advocates for an
enhanced Sharī‘ah system ultimately claimed that any other solution would be accepting colonial
rule and justifying its legacy in the form of government discretion.37
As Ogechi Anyanwu argued ‘nowhere in recent times has the question of Sharī‘ah produced such
a challenge to the prevailing justice system as in Nigeria’.38 Stemming all the way from the
colonial period‘ the British dismissed Sharī‘ah law as barbaric and replaced it with the Western-
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style criminal code.39 During the colonial period, the law served a punitive purpose, and imposing
a judicial system was ‘a vital step in consolidating imperial authority’.40 However, it was not
blanketly successful as ‘Muslims saw this arrangement as an affront to their cultural identity,
which did not subside after independence’.41
While Islam has successfully coexisted with other religions in the world, applying Shari’ah law
is also difficult, as it has its own set of punitive aims. Thus, it was recommended that Muslims
retain their own separate courts to address personal matters as the moral code overlaps with that
of the legal code, both of which could not be applied to the population at large. In 1978, ‘Muslim
delegates at the Constituent Assembly unsuccessfully demanded a constitutional amendment to
provide for the establishment of a Federal Sharī‘ah Court of Appeal’.42 However, the fight
continued, as the rift between North and South deepened. In 1999, ‘twelve Muslim states in
northern Nigeria successfully expanded Sharī‘ah law to exercise jurisdiction over the criminal
justice system’.43 And thus, a clash of legal systems ensued. It was ultimately decided that
‘Sharī‘ah may be applicable in states where it may be deemed necessary, but only in the area of
personal law, and that Sharī‘ah courts, including appeals instances, may be established by any
state of the Nigerian federation that needs them to administer the Muslim personal law’. 44 This
agreement remained consistent through both the 1979 and 1999 Nigerian constitutions. After,
following two articles implemented in the 1999 constitution, the next development seemed to be
no surprise:
Article 244: An appeal shall lie from decisions of a Sharia Court of Appeal to the Court of
Appeal as of right in any civil proceedings before the Sharia Court of Appeal with respect
to any question of Islamic personal law which the Sharia Court of Appeal is competent to
decide.45
Article 262: The Sharia Court of Appeal shall, in addition to such other jurisdiction as may
be conferred upon it by an Act of the National Assembly, exercise such appellate and
supervisory jurisdiction in civil proceedings involving questions of Islamic personal law. 46
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The wording of the 1999 constitution is as just as important as the specific clauses used to
distinguish the State as a whole. In section 1(1) of the constitution, it is stated that the ‘constitution
is supreme and its provisions shall have binding force on the authorities and persons throughout
the Federal Republic of Nigeria’.47 Moreover, section 1(3) reaffirms this exact ideal in reinstating:
‘if any other law is inconsistent with the provisions of this constitution, this constitution, shall
prevail, and that other law shall, to the extent of the inconsistency, be void’.48
Throughout its constitution, on the surface, the state sought to preserve the idea that Nigeria
would remain a secular state. Section 10 of the constitution provides clarity to a previously
ambiguous area of Nigerian history in so far as it states ‘[t]he government of the Federation or of
a state shall not adopt any religion as a State Religion’.49 This also provides international security
for the Nigerian government as the international organisations take great measures to enforce the
safe treatment of all human beings:
Importantly, the totality of all of the foregoing provisions leaves no one in doubt that in
Nigeria’s constitutional democracy Sharī‘ah is allowed to operate only in the personal or
private arena. More importantly, by limiting the application of Sharī‘ah to defined civil
matters, the constitution avoids the application of certain Sharī‘ah criminal punishments
that are generally considered objectionable and inconsistent with certain international
standards—particularly human rights standards.50
In deciding the future of the country, the constitution remains the first legal starting point – as it
provides a set of conduct for citizens, and all public and private bodies. This version of the
constitution also allows one to appreciate how the Nigerian has evolved into what it is today.
Interestingly though, all constitutional reform and configuration in Nigeria was performed by
the Constitution Drafting Committee ( or ‘CDC’), a committee solely composed of those who
came from the secular military ruling-class.51 This drafting pool was far from representative of
the entire population. Indeed, any constitution should be amenable and acceptable to the
population as a whole, especially in a society as fragmented as Nigeria. Instead, key articles of
the constitution seem to tell only one side of the story – hinting at the corruption that exists within
those in power as Nigeria’s coup d’état-filled history.52 Press involvement also lead to a more
skewed viewpoint of those on the CDC. The debate surrounding the Sharia’ah question was
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crafted by the press, and afterwards absorbed by the observing citizens. Thus, the CDC needed
to make decisions, concurrent with the press, in order to evade major criticism from the
population. Indeed, an incensed population staging an uprising would provide greater
apprehension for the ruling class.53 It is worth noting that even prior to the 1960 coup d’état, the
Sharī‘ah question had been extensively debated. Yet at the time, people remained disinterested
given that Shariah only applied to personal aspects of life such as ‘marriage, divorce, and
inheritance’ among others.54 Though constitutionally defined as secular, many Muslims still
sought to assert their religion and have the option of applying religious law.55
Lastly, the concept that ‘the constitution is the law of the land that must go unchallenged’ is one
shared with many Western democracies where such a principle is demanded.56 So it is fascinating
that even when looking at a country with such a starkly different political history shared
undertones exist regarding the codification of these constitutions. Furthermore, the respect
afforded to a given constitution is a shared value consistent in Ireland, the United States of
America, and Nigeria, among other nations. The constitution is the ultimate source of the rule of
law and its supremacy determines the political and legal system. This importance highlights why
there is a need for a constitution that applies to all citizens and their needs; but this is far from the
case in Nigeria. Even though a détente seems to have been reached by the 1999 constitution, the
North follows the constitution differently to that of the South and implements different hierarchy
of law in their own courts. This inconsistency has led to a discrepancy in the law, and arguably
the need for a solution to address reality.
3. Democracy and the Future of Nigeria
Samuel Huntington’s ‘Clash of Civilizations’ attributes future conflict in global politics, not to
economic or even ideological stratification, but to the idea of an impending clash of civilisations,
or cultures.57 Since previous conflicts in the beginning of political timelines were largely incited
based on conflict between rulers, Huntington takes the time to clarify that instead, the future sees
a much more robust approach to conflict in the form of civilisations, and that by transitive
property, only one ultimately prevails.58 With Nigeria, two issues should be addressed. When the
British arrived in Nigeria, there were multiple tribal groups, who were not unified or subject to

ibid 97.
54 ibid 96.
55 ibid.
56 Section 1 (1) 1999 Constitution of the Federal Republic of Nigeria.
57 Huntington (n 5).
58 ibid.
53

55

any consensus.59 Rather, they coexisted independently of one another, never intending to be a
part of the same nation. Thus, the British motive to imperialise and reap economic gain from the
territory forced a ‘Clash of Civilizations’ of its own between North and South. 60 Furthermore, the
constitution barely addresses this discrepancy in so far as it attempts to act as a unifying body.
Notwithstanding, starkly different societies cannot be swept under the rug, and citizens and
government leaders have so far remained on edge about this clash. The constitution leaves a great
deal of matter up to the courts to discern, and its vague wording may only function for a short
time to come. Due to worldly interconnectedness, there may be an increase in insecurity relating
to differing identities worldwide.61 Globalisation has the power to ‘stimulate fragmentation on an
ethnic and cultural scale’.62 So a clash of civilisations in the near future is hardly far-fetched. More
importantly, Huntington’s theory applies in terms of domestic affairs, one of the two—North or
South—must prevail. Eventually, there will be a requirement to confront the discrepancies
between the two regions. While this paper supports the idea of not attempting to fix an issue that
is not broken, this disparaging cultural difference can no longer be overlooked with confidence
for a prosperous future. There remains conflict, and this conflict is seeping into the legal realm.
This cultural discrepancy is best exemplified by the case of Tsoffo Gudda v Gwandu Native Authority
which was brought to a Sharī‘ah court in the Northern region of Nigeria.63 In this case, Gudda
killed a man who was found to have had sexual relations with his wife. The Sharī‘ah court
sentenced him to death, as he was guilty of murder; however, in his appeal to the British-imposed
West Africa Court of Appeal, he was found guilty of manslaughter, not murder. Because of the
difference between the handling of such crimes, capital punishment was no longer the correct
punishment, with manslaugher evading a death sentence as a result. This exemplifies the clash
in the cultural, religious, and legal ideals of the North and South. It gives the Western method of
thinking greater power over that of the Sharī‘ah -based system. Which system will prevail? It
must be submitted that there need be an address of this discrepancy; it cannot remain untouched.
With an ambiguous balance between Northern and Southern courts, there is a lack of consistency
that serves only to heighten the pre-existing rift between the two regions.
Francis Fukuyama takes a different approach in his work titled ‘The End of History and the Last
Man’ which asserts that all countries will ultimately revert to democracy, and that all countries
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will eventually give in to the prevailing system of democracy.64 Moreover, Fukuyama establishes
the lack of war between countries with matured democracies.65 In the case of Nigeria, the South
has more democratic trends as it not only exhibits secularism. The South also has great economic
prosperity, due to a trade partnership with many Western democracies, which thereby have
influence on the region. The issue of trade is important for several reasons, particularly since the
North relies upon the South for its economic affluence: without the oil-rich Niger Delta to engage
in the global market, the North would be desolate and poor. 66 However, this reliance will not last
forever, and it almost promotes a ‘straw-that-broke-the-camel’s-back’ argument in so far as it
suggests that war will ultimately break out when the two are not in congruency due to a lack of
fairness or overall systematic disagreement. According to Fukuyama’s thesis, the South would
prevail due to not only its democratic persistence and vast economic resource compared to that
of the North. But it is worth noting that the international community would largely be more
inclined to support the South than the North even if it ever came to those terms.
While the 1999 constitution provided a certain level of clarity regarding the status of Sharī‘ah law,
this paper concludes with a firm statement on the future of Nigeria that contradicts this clarity.
In light of the fact that Nigeria has had much political turmoil in the past, it is difficult to assume
a steady and peaceful future, despite a sound constitution that is largely accepted throughout the
country. Instead, it is more likely that in the future, Nigeria will witness the rise of members of
the ruling military class again. Inherent distrust in the government continues to exist. And
unfortunately, the constitution does not provide a great sense of security for the future of the
nation as its recent instatement lacks the proven ability to pass through political unrest and
militant pressure. Hence, there is no true way of knowing its effectiveness, at least not within the
next twenty years.
Through time, there has been an increasing reliance upon international treaties and documents
to affirm that the international community upholds certain set of standards to ensure that global
peace is maintained to the best of every participating country’s ability. Whether or not these
international treaties are wanted, let alone upheld, is up to the discretion of each specific country;
but a lack of participation in general is indicative of monumental issues to come – especially,
where they may have to face the countries that signed these treaties with the utmost certainty,
intent on protecting liberties at an international level. The future of Nigeria will likely continue
in the same course. Nevertheless, there needs to be more clarity given the North and South divide
in order to maintain good-will both domestically and internationally. Perhaps the most viable
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solution is to split the two regions into two completely separate countries with different
jurisdictions and general independence. Despite the constitution seemingly handling the
situation, it is unreasonable to predict that this could be maintained for any extraordinary amount
of time. The Northern region already adheres to Sharī‘ah law, as it has for years, by contrast, the
South adheres to secular law and principles. The Northern states have already ‘created over one
hundred Sharī‘ah courts’.67 Meanwhile, the westernised South struggles to accept the Sharī‘ah
code, which they view as having ‘brutality and inhumanity involved in punishments’. 68 Yet
Muslims have simply employed a penal code they see as consistent with their belief system. This
does not in turn mean that the entire country should adopt it. Rather, it is that the South should
respect the practices of the North and separate with due reason. Ultimately, the possibility that
non-Muslims could be affected by Sharī‘ah law cannot be ruled out either, and the bottom line
should be that each citizen should of be held liable for and abide by their own customs and laws.69
Conclusion
Through a short historical account of Nigeria prior to colonisation, this paper has explained why
North and South Nigeria should not remain unified as one state. Unification was a byproduct of
colonisation and the consolidation of the British empire. The two regions never shared
characteristics that would result in a successful union and as a country, despite being bound by
the legal woes of a constitution. Moreover, it is purely illogical to presume that constitutionalism
in Nigeria exists in the first place, as the language associated with the constitution seems weak
given that the writers were forced into broad and vague terms to consider the vastly different
North and South.
In sum, the current constitution does not fairly attribute rule to the Northern region as power
always reverts to the constitution, blatantly denying the role of religious law and its influence
and power over the North. Thus, this essay suggests that for stability in the long-term, the country
needs to either address the Sharī‘ah question that was left largely unanswered, or it needs to
separate the North and South into two independent states with their own constitutions,
respective laws, and separate jurisdictions. With no solution to its current problems, and a barely
functioning, imbalanced constitution, Nigeria seems to be headed towards an uncertain future.
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